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1 
JOINT APPENDIX 


_ UNITED STATES DISTRICT COURT 
89 /Filed Aug 26,°57/ FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA ) Commissioner’s Docket 
" No. 4 
: Case No. 1804 


CECIL JONES COMPLAINT for VIOLATION of 
and U. S. C. Title 26 


EARLINE RICHARDSON Section 4704a 

BEFORE James F. Splain, U. S. Courthouse. The undersigned complainant 
being duly sworn states: 

That on or about August 21, 1957, at Washington in the District of Columbia 
CECIL JONES and EARLINE RICHARDSON did unlawfully possess a narcotic 
drug, to wit, heroin. And the complainant further states that he believes 
that Det. John H. Bonaparte, Narc. Sqd, MPDC are material witnesses in re- 
lation to this charge. 


/s/ Thomas Didone, Jr. 
Det. Thomas Didone, Jr., Narcotic Squad, MPDC 


Sworn to before me, and subscribed in my presence, August 22, 1957. 


/s/ James F. Splain 
United States Commissioner. 


90 /Filed Aug 26, 1957/ FINAL COMMITMENT 
To: The United States Marshal of the District of Columbia: You are hereby 
commanded to take the custody of the above named defendant and to commit 
him with a certified copy of this commitment to the custodian of a place of 
confinement within the District of Columbia approved by the Attorney Gen- 
eral of the United States where the defendant shall be received and safely 
kept until discharged in due course of law. The above named defendant 
was arrested upon the complaint of Thomas Didone, Jr., Det. Narc. Sqd., 
MPDC charging that on or about August 21st, 1957, in the District of Colum- 
bia, the defendant did UNLAWFULLY POSSESS: HEROIN - HELD FOR GRAND 
JURY in violation of U.S.C. Title 26, Section 4704a and he, (after examination 
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by me on August 22, 1957, where it appeared that there is probable cause 
to believe that the offense so charged has been committed and that he has 
committed it), has been directed to furnish bond in the sum of Thirty-Five 
Hundred dollars ($3,500) for his appearance in the United States District 
court for the District of Columbia at U. S. Court House, Wash., 1, D. C. in 
accordance with all orders and directions of the court relative to his ap- 
pearance before the court, and he has failed to do so. 


/s/ James F. Splain 
United States Commission 


Dated: August 22, 1957 
RETURN 
Received this commitment and designated prisoner on August 22, 1957, 
and on August 22, 1957, committed him to D. C. Jail, and left with the cus- 
todian at the same time a certified copy of this commitment. 


Dated: August 22, 1957 /s/ Carlton G. Beall 
United States Marshal. 


By /s/C.B. Collins, Deputy 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


94 /Filed October 31, 1957/ Holding a Criminal Term 


Grand Jury Impanellied August 29, 1957, Sworn in on September 3, 1957 
The United States of America : Criminal No. 1022-57 
Vv. : Grand Jury No. 1111-57 


Cecil Jones : Vio. 26 U.S.C. 4704a 
21 U.S.C. 174 


The Grand Jury charges: 

On or about August 21, 1957, within the District of Columbia, Cecil 
Jones purchased, sold, dispensed and distributed, not in the original 
stamped package and not from the original stamped package, a narcotic 
drug, that is, one capsule containing a mixture totaling about 1.2 grains 
of heroin hydrochloride, quinine hydrochloride and milk sugar. 





SECOND COUNT: 

On or about August 21, 1957, within the District of Columbia, Cecil 
Jones facilitated the concealment and sale of a narcotic drug, that is, 
one capsule containing a mixture totaling about 1.2 grains of heroin hydro- 
chloride , quinine hydrochloride and milk sugar, after the said heroin hydro- 
chloride had been imported, with the knowledge of Cecil Jones, into the United 
States contrary to law. This is the same heroin hydrochloride which is 
mentioned in the first count of this indictment. 


/s/ Oliver Gasch 
Attorney of the United States in 
A TRUE BILL: and for the District of Columbia 
/s/ William E. Mattingly 
Foreman. 
95 /Filed Nov. 8, 1957/ PLEA OF DEFENDANT 


On this 8th day of November, 1957, the defendant Cecil Jones appearing 
in proper person and by his attorney (Will get counsel) being arraigned in 
open Court apon the indictment, the substance of the charge being stated 
to him, pleads not guilty thereto. 

Deft. remanded to D.C. JAIL. 

By direction of 


HARRY M. HULL, Clerk JAMES W. MORRIS 
Presiding Judge 
Criminal Court #2 

Present: 

United States Attorney 

By A. Burka By /s/ H. E. Dodd 


Assistant United States Attorney Deputy Clerk 
M. Deeds, Official Reporter 


96 /Filed Nov. 12, 1957/ 
~ MOTION TO DISMISS THE INDICTMENT 


I, Cecil Jones, petitioner, in proper person file this motion in good 
faith and moves this court to ‘Dismiss the Indictment,’ brought against 
petitioner in Grand Jury No. 1111-57 on grounds of ‘‘Falsified charges 
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é 
that’’ originated without ‘‘Probable Cause’’ Petitioner respectfully states as 
follows: 

(1) Petitioner was arrested on August 21, 1957 as a result of an ‘“un- 
investigated tip’? by an informer. 

(2) Property was seized, not from petitioner and not from any of peti- 
tioner’s personal property. 

(3) The same seized property was used as evidence in having an indict- 
ment issued charging petitioner with ‘Violation of 26 U.S.C. 4704a and 21 
USC. 174.”* 

Petitioner states that at the time of arrest a warrant was served on 
petitioner, stating that the same said warrant had been issued on grounds 
that the police had received information Cecil Jones and Earline Richardson 
were involved in the illicit narcotic traffic. The informer was ‘‘believed’’ 
to be reliable and the warrant issued. The arresting officers searched 
petitioner along with five other persons. Petitioner was taken to another 
room and shown a (1) capsule of white powder and_ told by the officer 
the capsule had been found in a ‘‘Bird’s Nest”’ and that petitioner along with 
Earline Richardson would be charged for having put it there. Petitioner 
contends that the place of arrest is not his home although he has stayed 
there before, which gave no grounds to believe that property not in his 
possession and not having marks of personal identification, belonged to 
petitioner. Petitioner states that the indictment placed against him should 
be dismissed since the charges are with out sufficient commendable quali- 
ties to indict or try petitioner for his liberty. 

In reference to third party information petitioner cites the following: 

P, 21 US. vs. Hill 114-F Supp. 441 (1953) 

Chief Judge Laws stated ‘‘Mere information from a third party ‘‘how- 
ever reliable’’ that a felony is being committed, without an effort to check 
its accuracy by personal observation, stake out, or survellance, would of 
itself be insufficient to either, issuance of a warrant or a search without a 


warrant. 
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Petitioner wishes to be present at verbal hearing of this Motion. 
103 /Filed November 26, 1957/ a 
MOTION TO SUPPRESS 

Comes now the defendant, through counsel, and moves the Court to sup- 
press the evidence obtained at 1436 Meridian Place, N. W., Washington, D.C., 
August 21, 1957, and which is the subject matter of the instant indictment. 

1. The United States Commissioner acting upon an affidavit bearing 
signature of one Thomas Didone, Jr., Police officer, Narcotic Squad, issued 
the search warrant in this cause. 

2. The affidavit reveals upon the face thereof that affiant had no person- 
al knowledge that grounds existed for the issuance of a search warrant. 

3. The affidavit reveals upon the face thereof that the United States Com- 
missioner was not in receipt of information from any person who had personal 
knowledge that grounds for the issuance of a search warrant existed. 

4, The affidavit reveals upon the face thereof that some unidentified 
source of alleged information had transmitted to Officer Didone the suspi- 
cions upon which the search warrant issued. 

5. The affidavit reveals upon the face thereof that this alleged source 
of information was not interrogated by nor in the presence of the United 
States Commissioner. 

The warrant issued contrary to law; it has no standing in law; and the 
contraband seized thereunder may not legally be introduced into evidence as 
proof that the defendant committed the offense against him. 

/s/ T. Emmett McKenzie 


412 Fifth Street, N. W., 
Counsel for defendant. 


104 I certify that the statements contained in this motion are true. 


/s/ Cecil Jones 
SERVICE ACKNOWLEDGED FOR THE UNITED STATES OF AMERICA, 


this 26th day of November, 1957. /s/ Oliver Gasth 
U.S. Attorney for the District of Columbia 





Amended to Read: 
Affiant present in premises concerned on date in question as invitee 
or guest. ! /s/ T. Emmett McKenzie 


105 /Filed December 13, 1957/ 
DENIAL OF MOTION 

On this 13th day of December, 1957, came the attorney of the United 
States; the defendant in proper person and by his attorney, T. Emmett Mc- 
Kenzie, Esquire; whereupon the defendant’s motion to dismiss the indict- 
ment, coming on to be heard, is by the Court denied; and thereupon the de- 
fendant’s motion for bill of particulars coming on to be heard, is by the 
Court denied without prejudice. 

The defendant’s motion to suppress evidence heard in part and con- 
tinued for one week. 

The defendant is remanded to the District of Columbia Jail. 

By direction of 


, BOLITHA J. LAWS 
EaReOnL: | Presiding Judge 
United States Attorney Criminal Court # Assignment 


By Alexander Stevas 
Assistant United States Attorney By /s/ Paul A. Rosen, 


D. Spatzer, Official Reporter Deputy Clerk 


106 /Filed December 20, 19577 
DENIAL OF MOTION TO SUPPRESS 

On this 20th day of December, 1957, came the attorney of the United 
‘States; the defendant in proper person and by his attorney, T. Emmett M- 
Kenzie, Esquire; whereupon the defendanit“s motion to suppress, hereto- 
fore argued in part on the 13th day of December, 1957, coming on to be 
heard, after argument by counsel, is by the Court denied. 

The defendant is remanded to the District of Columbia Jail. 





By direction of 
Present: BOLITHA J. LAWS 
Presiding Judge 
ited State 
Un States Attorney Criminal Court # Assignment 
By Alexander Stevas 
Assistant United States Attorney By /s/ Hugh E. Kline, 


D. Spatzer , Official Reporter Deputy Clerk 





107 /Filed December 20, 19577 


GOVERNMENT ’S OPPOSITION TO DEFENDANT ’S MEMO- 
RANDUM RE STANDING ON MOTION TO SUPPRESS 


Comes now Oliver Gasch, the United States Attorney in and for the 
District of Columbia and represents unto this Court the following: 

1. The defendant does na claim ownership of the evidence seized 
in the instant case nor does he claim to have an interest in the premises 
searched. On the contrary the defendant contends that at most he was a 
guest or invitee and specifically disclaims ownership of the property. 

2. The law in the District of Columbia is clear that where one is 
a guest and therefore does not claim evidence seized that such individual’s 
personal rights are not violated and no standing exists to contend the entry 
and seizure were unlawful. Gaskins v. United States 95 App. D.C. 34, 218 
F2d 47 decided January 6, 1955; Jeffers v. United States, 88 App. D. C. 58 
affirmed 342 U.S. 48 (1951); Washington v. United States 92 App. D.C. 31, 
202F2d 214, cert. den. 345 U.S. 956. 

As recently as May 29, 1957, the Court of Appeals for the District of 
Columbia stated in the case of Accardo v. United States that: 


“Clearly, exclusion of evidence seized under the circum- 

stances described here may be permitted only to one who 

claims ownership in or right to possession of the property 
seized. 


‘‘Moreover, we have expressly held that one who is merely a 
guest in an apartment said to have been illegally entered: 

and in which no interest is claimed, lacks the requisite stand- 
ing e a ° a 


The Jeffers decision supra, cited by the defense was a narcotics 
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case in which the defendant as stated by the Supreme Court at Pages 50 and 
54 of their opinion, claimed ownership of the narcotics seized. It being his 
property, for the purpose of the exclusionary rule, he was entitled on motion 
to have it suppressed as evidence on his trial. 

108 WHEREFORE, the Government respectfully represents that the defen- 
dant is not entitled to have this Court consider his motion to suppress inas- 
much as he lacks the requisite standing to be heard in this matter. 

/s/ Oliver Gasch 
United States Attorney 


/s/ Alexander Stevas 
Assistant United States Attorney 


109 /FiledJanuary 31, 19587 
RECORD OF PROCEEDINGS - MISCELLANEOUS 
BEFORE JAMES F. SPLAIN, U.S. Court House, Washington 1, D.C. 
Commissioner’s Docket No. 4, Case No. 1802 SEARCH 
1436 Meridian Place N. W., Apt. 36, including spaces around window 
Occupant: Cecil Jones and Earline Richardson - Violation T. 26 U.S. 


Code, Section 4704a 
Aug. 21st - Search Warrant issued to Chief of Police, D. C., or any other 


person authorized to serve same upon the formal written application of 
(affidavits) of Det. Narc. Sqd., MPDC Thomas Didone, Jr. 

Aug. 22nd - Search Warrant returned by Det. Thomas Didone, Jr., of the 
Narc. Squad, MPDC. Seizure on return attached hereto. Papers sent to 
District Court. (See Case Nos. 1804) 


111 /Filed March 5, 1958/7 
| JUDGMENT AND COMMITMENT 


On this 3rd day of March 1958 came the attorney for the government 
and the defendant appeared in person and by counsel, T. Emmett McKenzie, 
Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his plea 


« 


¥ 


a ~ 
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of not guilty and a verdict of guilty of the offense of Violation of Section 4704a, 
Title 26 of the U. S. Code; Violation of Section 174, Title 21 of the U.S. Code, 
As Charged, And the court having asked the defendant whether he has anything 
to say why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, IT IS ADJUDGED that the de- 
fendant is guilty as charged and convicted. IT IS ADJUDGED that the defendant 
is hereby committed to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of Two (2) years and Four (4) 
months to Seven (7) years on count one; Seven (7) years on count two, to run 
concurrently with the sentence imposed on count one. 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 


/s/ Alexander Holtzoff 
United States District Judge. 


112 /Filed March 12, 1958/ 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 
PROCEED WITHOUT PREPAYMENT OF COSTS 


I, Cecil Jones, being first duly sworn according to law, depose and say 
that I am the » in the above-entitled cause, and, in support of my appli- 
cation for leave to proceed in said cause without being required to prepay fees 
or costs, state as follows: 1. That I ama citizen of the United States. 2. 
That because of my poverty I am unable to pay the costs of said suit or action. 
3. That I am unable to give security for the same. 4. That I believe I am en- 
titled to the redress I seek in said suit or action. 5. That the nature of my 
cause of action is briefly stated as follows: I was indicted; tried by jury and 
convicted of violation of Title 26 - 4704a and: Title 21 - 174, U.S.C. Motions 
to suppress evidence made prior to trial were denied; at trial they were re- 
newed and trial court held the ruling at pre-trial was binding and that the ques- 
tion could not be again legally raisedat time oftrial.I desire to appeal this rul- 


ing. /s/ Cecil Jones 
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Subscribed and sworn to before me this 11th day of March, 1958. 
/s/ Mary G. Connes, Notary Public 
Let transcript of evidence be supplied at cost of the United States. 
Let the applicant proceed in appeal without prepayment of costs. 
/s/ Alexander Holtzoff, JUDGE 


UNITED STATES OF AMERICA 
Vv. 
Premises - 1436 Meridian Place, NW,DC,  ) 
SEARCH 


Apartment 36, including window spaces. Oc- ) WARRANT 

cupied by Cecil Jones, and Earline Richardson ) 
To Robert V. Murray, Chief of Police, D. C., or any other person authorized 
to serve same. Affidavit having been made before me by 
that he has reason to believe that on the premises known as 1436 Meridian Place, 
NW, D.C., apartment 36, including window spaces, in the District of Columbia 
there is now being concealed certain property, namely heroin, syringes, tourni- 
quets, cookers, and paraphernalia used in the preparation of heroin for retail. 
Any other paraphernalia used in the preparation and dispensation of heroin and 
any other narcotic drugs. Any other narcotic drugs illegally held. The facts to 
sustain this are set forth in the affidavit attached hereto and made a part here- 
of. Which are in violation of U. S. Code, Title 26, Section 4704a and which are 
being held illegally. And as I am satisfied that there is probable cause to be- 
lieve that the property so described is being concealed on the premises above 
described and that the foregoing grounds for the application for issuance of the 
search warrant exist. 

You are hereby commanded to search forthwith the place named for the 
property specified, serving this warrant and making the search at any time in 
the day or night and if the property be found there to seize it, leaving a copy of 
this warrant and a receipt for the property taken, and prepare a written inven- 
tory of the property seized and return this warrant and bring the property before 
me within ten days of this date, as required by law. 


Dated this 21st day of August, 1957. /s/ James F. Splain, 
U.S. Commissioner. 
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120 RETURN 

I received the attached search warrant August 21, 1957, and have executed 
it as follows: 

On August 21, 1957, at 5:45 o’clock P.M., I searched the premises de- 
scribed in the warrant and I left a copy of the warrant with Cecil Jones together 
with a receipt for the items seized. 

The following is an inventory of property taken pursuant to the warrant: 

one (1) capsule white pewder, suspected heroin 

three (3) hypodermic Syringes 

one (1) bottle top cooker 

three (3) hypodermic needles 

one (1) tourniquet (silk stocking) 

This inventory was made in the presence of Det. Bertrom Fogle and Det. 
John H. Bonaparte. 

I swear that this Inventory is a true and detailed account of all the prop- 
erty taken by me on the warrant. 

/s/ Thomas Didone, Jr. 
Subscribed and sworn to and returned before me this 22nd day of August, 1957. 


/s/ James F. Splain, 
U. S. Commissioner 


121 Narcotic Squad, MPDC 
August 21, 1957 


AFFIDAVIT IN SUPPORT OF A U.S. COMMISSIONERS SEARCH WARRANT 
FOR PREMISES 1436 Meridian Place, N. W., Washington, D. C., apartment 36, 
including window spaces of said apartment. Occupied by Cecil Jones and 
Earline Richardson. 

In the late afternoon of Tuesday, August 20, 1957, I, Detective Thomas Didone, 
Jr., received information that Cecil Jones and Earline Richardson were involved 
in the illicit narcotic traffic and that they kept a ready supply of heroin on 

hand in the above mentioned apartment. The source of information also relates 
that the two aforementioned persons kept these same narcotics either on their 
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person, under a pillow, on a dresser or on a window ledge in said apartment. 
The source of information goes on to relate that on many occasions the source 
of information has gone to said apartment and purchased narcotic drugs from 
the above mentioned persons and that the narcotics were secreated in the above 
mentioned places. The last time being August 20, 1957. 
Both the aforementioned persons are familiar to the undersigned and to other 
members of the Narcotic Squad. Both have admitted to the use of narcotic 
drugs and display needle marks as evidence of same. 
This same information, regarding the illicit narcotic traffic, conducted by Ce- 
cil Jones and Earline Richardson, has been given to the undersigned and to 
other officers of the narcotic squad by other sources of information. Because 
the source of information mentioned in the opening paragraph has given infor- 
mation to the undersigned on previous occasion and which was correct, and 
because this same information is given by other sources does believe that there 
is now illicit narcotic drugs being secreated in the above apartment by Cecil 
Jones and Earline Richardson. /s/ Thomas Didone, Jr., Det., Narcotic Squad 
Subscribed and sworn to before me this 21st day of August, 1957 MPDC 
/s/James F. Splain, U.S.Commissioner,D.C. 
- EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
1 /Filed April 23, 1958/ 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA ) 
ve ) CRIMINAL ACTION NO. 


1022-57 
CECIL JONES, Defendant. ) 


Washington, D. C., 
Friday, December 13, 1957. 


The above-entitled cause came on for hearing before the HON. BOLITHA 
J. LAWS, Chief Judge of the Court, at 12:00 o’clock noon, on the following motions: 


Motion to suppress, Motion for bill of particulars, Motion to dismiss indict- 
ment. 
APPEARANCES: ALEXANDER STEVAS, Esq., T. EMMETT McKENZIE, Esq., 
Assistant U. S. Attorney For the Defendant. 
For the Government. 
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2 THE CLERK: The case of Cecil Jones. 2 & 
MR. McKENZIE: All motions are my motions now. I am in charge 
of this situation for the defendant. 
* * * *£ * *  K * 
MR. STEVAS: If Your Honor please, there remains, then, the 
4 motion to suppress, and I would like to be heard preliminarily be- 
fore Your Honor entertains that motion, and my reason for that is this. 

If Your Honor please, the defendant nowhere in his motion to suppress 
claims ownership of the property which was seized, in this case consist- 
ing of a narcotic drug and narcotic paraphernalia. As a matter of fact, 
in his motion to dismiss the indictment, he specifically disclaims owner- 
ship of the premises themselves. So it is the Government’s position, 
under our opinions in our Court of Appeals, that he has no standing at 
this time to move to suppress, since he claims neither ownership of the 
things seized nor an interest in the premises themselves, and unless and 
until he amends his motion to suppress to include that, the Government 
is opposed to the Court entertaining the motion, because he hasn’t al- 
leged sufficient grounds to come before this Court. 

MR. McKENZIE: We would ask leave to amend the motion at this 
time orally to the effect that at the time of the search and seizure he was 
rightfully in these premises as an invitee or guest. 

THE COURT: Well, I will let you amend it, but write in your amend- 
ment, will you. 

MR. STEVAS: The Government also requires, if Your Honor please, 
or requests the Court to require that this be by the defendant, because 

5) the courts have held that we can use in evidence against him such a 
statement. I would ask that he sign it. The present motion, I believe, is 
filed only by counsel. There is no affidavit attached to it. 

THE COURT: He can allege it, but if he doesn’t call him as a wit- 
ness -- my idea is when he alleges it, I will have to wait to see what he 





puts in evidence. 
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MR. STEVAS: Yes, if Your Honor please. I believe the defendant 
has on the original of this motion certified the statements contained in 
this motion to be true, and I presume that that certification will cover 
the amendment which reads that the affiant was present in premises con- 
cerned on date in question as invitee or guest. However, even that is not 
sufficient. Merely being an invitee in the premises does not give him 
standing to move to suppress evidence found on the premises themselves. 
These items were not taken from the person of the defendant. In order 
for him to have standing to move to suppress, he either has to allege own- 
ership of the items seized or an interest in the premises themselves, 
that is, as lessee, owner or occupant; guest alone is not sufficient. 

THE COURT: I think that is right, isn’t it? 

MR. McKENZIE: 'No, Your Honor. I think this, that under the Mac- 
Donald case, certainly a guest -- 

THE COURT: What case ? 

MR. McKENZIE: MacDonald v. United States. It came from this 
court to the Supreme Court of the United States. Where this fellow was 


a guest in a place, where they raided a numbers place. But having stated 


this much, this is my contention, that the manner and means of his pres- 
ence in that apartment or room, whatever it is, can be definitely estab- 
lished. I mean, he might have been a week-end guest or he might have 
had use of the premises or the key might have been turned over to him, 
and I think that is the fact of the matter, that he was given permission to 
use this particular premise over a period of time, and from time to time 
did so and was there that day under those circumstances, the real owner 
being absent. | 

THE COURT: I think I will take the evidence, then we’ll know where 
we are. We had that kind of a problem in that narcotic case up there in 
-- what is the name of the hotel? -- the Dunbar Hotel. He had access to 
the premises. 

MR. McKenzie: Well, I had that case. It went to the Supreme Court. 
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THE COURT: He claimed it was his aunt’s or something. I had the 
MacDonald case myself. All right, let’s see what record you -- 

MR. McKENZIE: We can do this, sir. I will put this young man on 
the witness stand for the sole purpose of stating how he was in that place, 

what kind of a guest or invitee he was, to see if he has standing. 

THE COURT: You can call him for any purpose you want. 

MR. McKENZIE: But I don’t want to subject him to cross examina- 
tion to indicate guilt or innocence, because I may not put him in the case 
in chief. 

THE COURT: I think you are entitled to do that. 

Thereupon -- 

CECIL JONES, 
the defendant herein, was called as a witness in his own behalf, and after 
_ being duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. McKENZIE: 

Q. Now, sir, is your name Cecil Jones? A. Yes, sir. 

Q. Calling your attention to the premises in this town 1436 Meridian 
Place, Northwest, have you been at that premise sometime or other ? 

A. Yes, I have been there before. 

Q. Calling your attention to August 20, 1957, the week of August 
20th, were you in 1436 Meridian Place, in that building or room or apart- 
ment, whatever itis? A. I went there that day. 

Q. How did you get there? A. Inacar. 

‘Q. Whose place was it? Did you rent it? Did you pay the rent or 
own it or anything? A. It was Evans Arthur’s place. 

Q. Was he a friend of yours? A. Yes, sir. 

Q. Did he give you the use of that apartment in any manner? A. 
He did. 

Q. Did he give you a key? A. He let me have a key. 


Q. And when you went there on this particular day, did you have a 
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key to let yourself in that you obtained from this man that you are talking 
about .? A. I did. 

MR. McKENZIE: I have no purpose in going further with that 

proposition, Your Honor. I think that establishes the situation. 
CROSS EXAMINATION 

BY MR.STEVAS: 

Q. Is it not a fact, sir, that you took over those premises from 
Evans Arthur? A. No, sir, I did not. 

Q. Is it not a fact, sir, that you had your clothing and your personal 
property in these premises on the date that you were arrested there ? 

A. I had a suit there. 

Q. One suit? A. Yes, sir. 

Q. And your shirt? A. A suit and a shirt. 

Q. And other clothing you had there, shoes and stockings? A. That 
I had on. I didn’t have anything on. 

Q. Is it not a fact that you were living in those premises? A. I 
wouldnt say I was living there, because it is not my home address. I 
wasn’t living there. 

Q. What was your home address on August 20, 1957, the date you 
were arrested? A. 811 - 9th Street, Northeast. 

Q. And you were renting from whom ? 

MR. McKENZIE: Just a minute. I object to any further cross ex- 
amination on this line for this purpose. The question to be decided here 
and now is whether or not he was in this particular place under the cir- 
cumstances outlined in Jeffers v. United States. We have established that 
fact. It doesn’t make any difference where the other home was, from 
whom he rented or to whom he paid. It is just a question: has he now 

produced sufficient evidence to give him status to maintain that, 
and he has done that and nothing that can be done from now on will change 
that situation. 

THE COURT: I think the nature of his renting of any property is 
competent, where he stayed. Did you pay rent where you were staying 
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on 9th Street ? 


¥ THE WITNESS: Yes, sir. 
- THE COURT: Did you pay anything whatever for 1436 Meridian 
"i Place -- 


THE WITNESS: No, sir. 

THE COURT: -- or have any arrangement to pay ? 

THE WITNESS: No, Your Honor. 

THE COURT: He was letting you stay there as a friend? 


. THE WITNESS: Yes, sir. He gave me the use of the place. 
‘ THE COURT: All right. 
BY. MR. STEVAS: 
a Q. Is it your mother and father that live on 9th Street? A. Yes, 
sir. 


Q. Do you deny that you slept or sleep at this Meridian address ? 
A. I don’t deny that I didn’t sleep there maybe a night. 
Q. By whose authority did you sleep there at night? A. Evans 
11 Arthur’s authority. 
Q. Was he there, too, when you were sleeping there? A. No, sir. 
Q. Where was he? A. In Philadelphia. 
Q. How long has he been away from the Meridian address and up 
in Philadelphia? A. I would say somewhere about five days, I would say. 


Q. Do you deny that you paid the rent for these premises? A. Yes. 


y MR. McKENZIE: Just a minute. This question, do you deny -- he 
y hasn’t denied anything. Put the question to him properly: did he or did 
he not ? 


BY MR. STEVAS: 

Q. Do you deny you are the same person -- 

MR. McKENZIE: I object tothe question the way it is asked. 

BY MR. STEVAS: 

Q. Do you deny you are the same Cecil Jones who was convicted in 





this court on May 28, 1948 for receiving stolen property ? 
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MR. McKENZIE; Just a minute. I object to that. What possible 
bearing does that have on this proposition ? 

THE COURT: It goes to his credibility. 

MR. McKENZIE: Do you really believe that the statement that he 
got a key from this fellow is untrue ? 

THE COURT: I think we can save time by letting him answer it. 

BY MR. STEVAS: 

Q. Are you that same person? A. Am I the same person that 
what, sir? 

Q. That was convicted here in the United States District Court for 
the District of Columbia and sentenced on May 28, 1948 for receiving 
stolen property. A. I was convicted for receiving stolen property. 

MR. STEVAS: I have no other questions at this time. 

MR. McKENZIE: I have no other questions. 

MR. STEVAS: As our Court of Appeals has pointed out, the defen- 
dant may be putting himself on the horns of a dilemma, but I do not 
think that merely being a guest in the premises gives him the right to 
make a motion to suppress evidence which was not taken from his person 
but taken from the premises, where he does not claim that he owns the 
evidence itself which was seized, and, if Your Honor pleases, that was 
passed upon in Gibson and Kelly, and the specific point has been passed 
upon in our Court of Appeals very recently. 

THE COURT: I think that is correct, Mr. McKenzie, have you any 
authority the other way ? 

MR. McKENZIE: Well, as I said before, I didn’t expect this matter 
was going to come here today, and I want to say this to you. I filed this 
motion. Now I have received no objection of any kind from the office of 
the District Attorney. He doesn’t advise me until two minutes ago that 
he believes the grounds for the motion are not legally competent and 
proper. Tam entitled to be advised of that fact in advance so that I can 


prepare myself to present the situation to you. 
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THE COURT: I think that is a natural point you could make, but out 


of courtesy, if you want a few days, I will let you have it. 
* * %* %* * * %* * * 
THE COURT: I will continue this hearing until next Friday is you 
need to argue it. 
* * aK * %* %* * * * 
(Whereupon, at 12:15 p.m., the hearing in the above-entitled cause 


was continued to Friday, December 20, 1957.) 


* * * *£ * * *X* * 


Washington, D. C., 
Friday, December 20, 1957. 
A motion to suppress in the above-entitled cause came on for hear- 
ing before the HON. BOLITHA J. LAWS, Chief Judge of the Court, at 
11:20 a. m. 
APPEARANCES: 


ALEXANDER STEVAS, Esq., 
Assistant U.S. Attorney, 


for the Government. 
T. EMMETT McKENZIE, Esq., 
for the defendant. 
PROCEEDINGS 

THE CLERK: Case of Cecil Jones. 

MR. STEVAS: If Your Honor please, I have tendered to the clerk 
the copy of Mr. McKenzie’s points and authorities, since the original is 
not in the file, and attached to that is the Government’s points and auth- 
orities to the contrary of Mr. McKenzie’s position. 

THE COURT: All right. 

ARGUMENT IN SUPPORT OF MOTION 

MR. McKENZIE: Your Honor, I see no purpose in any lengthy dis- 
cussion about this matter. 

The defendant takes the position that he falls within the rules estab- 


lished by the Supreme Court in the Jeffers case. In that case the narcotics 
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were stored in a hotel room which was maintained and paid for by rela- 
tives of the defendant. The chief point of opposition is as set forth on 
Page 63 of the Supreme Court’s opinion, which I have copied on Page 1 of 
my memorandum, in which the court said: 

‘“‘The Government argues that the search did not invade 

respondent’s privacy, and that he, therefore, lacked the 

necessary standing to suppress the evidence seized.’’ 

Mr. Stevas projects his opposition upon the fact we don’t claim owner- 
ship of the contraband. I submit that the violation I am complaining 
about is a violation of his right to privacy which is protected by consti- 
tutional amendment. I have nothing further to add. I am prepared to sub- 
mit the matter on that proposition. 
ARGUMENT IN OPPOSITION TO MOTION 

MR. STEVAS: If Your Honor please, for the purpose of the record, 
I have the Jeffers case here. In that case it was not Jeffers’ premises 
which Were invaded. I believe it was the premises of his two aunts. 

I think Mr. McKenzie argued this in the Supreme Court. 

Very clearly, the Supreme Court points out on Page 50 that the re- 
spondent at the time he was arrested claimed ownership of the narcotics 
seized. They state in their finding and holding in this case that, it being 
his property, that is, the narcotics which were seized in the premises, it 
being his property, for the purpose of the exclusionary rule, he was en- 
titled on motion tw have it suppressed as evidence at the trial, which is 
completely different from the contention of the petitioner here, because 
he disclaims ownership of the property. 

Now, in the Jeffers case, the defendant did not have an interest in 
the premises themselves. He was merely a guest or invitee, but because 
he claimed ownership of the property, he had standing. 

Very recently, as I set forth in my opposition, our Court of Appeals 
in the Accardo case, which was decided on May 29th of this year, had 
occasion to refer once again to the old Mary Gaskins case decided in 
January of 1955. That case was very close to the one here, if Your Honor 
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please. 


In the Gaskins case, she was the wife of a man for whom the police 
had an arrest warrant. There were narcotics seized from her after the 
officers had gained forcible entrance into the apartment of her husband. 

Now in this particular case, in the Gaskins case, the appellant, the 





Court of Appeals stated, in view of the position she took at the trial level, 
was merely a guest in the apartment which she claims was illegally en- 
tered. She did not claim to have any interest in the premises themselves 
other than being a guest. She specifically disclaimed ownership of the 
drugs, which she contends were illegally seized. In this case the Court 
of Appeals stated that since her personal rights were not violated, she 
has no standing to contend that the entry and subsequent seizure were un- 
lawful. Now they cite the Jeffers case, the very case Mr. McKenzie is 
relying upon, and also the Washington case. 

In the Washington case, if Your Honor please, which was decided in 
January of 1953, the Court of Appeals stated that except for Washington 
-- and this was a gambling case; they had executed a search warrant, as 

in our case -- they said that only Washington had any standing, be- 
cause all the other persons who were in that room, and were trying to 
attack the validity of the search warrant, made no claim to ownership 
of the property or possession of the property seized by the police or to 
an interest in the premises searched. So they had no standing to move, 
but Washington did, because he claimed possession of the premises. 

Now in the Accardo case, if Your Honor please, that was a pretrial 
motion to suppress certain articles which were seized, and Accardo dis- 
claimed an interest in the property. Here, again, we had suitcases and 
there was contraband in the suitcases, as in the Jeffers case, the dis- 


tinction being Accardo did not claim ownership of the contraband, ex- 


pressly denying it, Jeffers claimed the contraband. Accardo, as a matter 
of fact, testified, as did this defendant last Friday, that he was not living 
at the Rigby apartment, that he had stayed there on occasions, that he 
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did not pay any rent. That is exactly the testimony of this defendant by 
my interrogation last week, when you heard him on the witness stand in 
support of his position that he had standing. 

The Court of Appeals for this District quoted this, if Your Honor 
please: ‘‘Men may wince at admitting they were the owners or in pos- 

session of contraband property, and they may wish at once to secure 
the remedies of a possessor and avoid the perils of the part, but equivo- 
cation will not serve. If they come as victims, they must take on that 
role with enough detail to cast them without question. The petitioners at 
the bar shrank from that predicament, but they were obliged to choose one 
horn of the dilemma.’’ 

Now, if Your Honor please, they stated in this Accardo case on Page 
4 -- and this is a slip opinion; I don*t think it has been officially reported 
yet: 

‘“Moreover, we have expressly held that one who is merely a 

guest in an apartment said to have been illegally entered and 

in which no interest is claimed lacks the requisite standing. 

Since Appellant’s personal rights were not violated, she has 

no standing to contend the entry and subsequent seizure were 

unlawful,’’ and that is the instance where they cite the Gaskins 
case. 

In view of the defendant’s position, he having not chose to put himself 
on the horn of the dilemma, not casting himself as the victim, the Govern- 
ment says he has no standing. 

MR. McKENZIE: I don’t have any conversation to disturb the propo- 

sition of the right of his privacy, which was invaded, as far as he 
was concerned, that he is guaranteed. I see no purpose in protracting 
this discussion. 

RULING OF THE COURT 

THE COURT: I think the case falls within the decisions of the Court 

of Appeals, as I understand them, and the motion to suppress will have to 


be denied. * *£ * * * * € & * 
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24 January 31, 1957 

The above-entitled matter came on for hearing before The HONOR- 
ABLE ALEXANDER HOLTZOFF and a jury. 

APPEARANCES: 

FOR THE GOVERNMENT: 
Mr. Alexander L. Stevas 
FOR THE DEFENDANT: 
Mr. T. Emmett McKenzie 
25A (At the bench:) 

MR. MCKENZIE: In this case the defendant, Cecil Jones, sua sponte, 
has filed a motion for a Bill of Particulars and a Motion to Dismiss the 
indictment. I have advised him from-if the manner utilized in the search 
warrant-if all of it fits, we need to try the case. I have advised him of 
the parts of the case that there was no use, but before we got here I filed 
a Motion to Supress which was denied at that time. I will again ask you to 
suppress the use of the codicil. 

THE COURT: Well the Court observes that the Motion to Dismiss 
and the Motion for a Bill of Particulars were denied by Judge Laws on 
December 13, 1957. The Motion to Suppress was heard, argued, and 
denied by Judge Laws on December 20, 1957. It is my view of the law 
that the decision on the Motion to Suppress is binding on the trial judge 
so I cannot review the matter. However, the defendant’s rights are pro- 
tected because if the defendant be convicted and desires to appeal, he 
can assign as error on the appeal, the denial of the Motion to Suppress. 

MR. MCKENZIE: That is all I have. 

(End of bench conference:) 

26 PROCEEDINGS 

(Following the selection of a jury and opening statements by counsel, 
the following proceedings were had in open Court:) 

MR. STEVAS: Will you call Officer Didone as the first witness. 
Whereupon 
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THOMAS DIDONE, JR. 
was called as a witness on behalf of the Government and, having been 
first duly sworn, was examined and testified as follows: 

MR. STEVAS: Now Officer Didone I am going to ask you to keep 
your voice up as I am doing so the last juror can hear, the defendant, and, 
of course, the Court. 

DIRECT EXAMINATION 

BY MR. STEVAS: 

Q. For the record would you give us your full name and I will ask 
you to spell it for the reporter. A. Thomas Didone, Jr.,. Didone. 

Q. And you are employed by whom? A. By the Metropolitan Police 
Department. 

Q. In what capacity? A. As a detective on the Narcotic Squad. 

Q. How long have you been employed with the Narcotic Squad ? 

A. Since November 1952. 

Q. Directing your attention to the month of August 1957, now the 
dates August 20 and 21st were you so employed at that time? A. I was. 

Q. Did you have an occasion, sir, on or about those dates to go to 
the vicinity of the 1400 block of Meridian Place, Northwest? A. On Aug- 
ust 21, 1957, I did, sir. 

Q. Prior to going to those premises had you been anywhere else in 
connection with your trip? A. Yes, sir, on August 20th. 

THE COURT: Officer, if you would speak a little louder so every- 
one can hear you. 

MR. MCKENZIE: Your Honor, may I approach the bench on a col- 
lateral matter ? 

THE COURT: Yes, indeed. 

(At the bench:) 

MR. MCKENZIE: A clerk from the Municipal Court has brought 
these papers here which indicate a disposition of cases involving other 
persons arrested at that same time and place. The disposition of the 
case shows guilty of some phase of the Narcotic Law. I want to aitenint 
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to use these documents in behalf of my defendant and I have the clerk of 
the Municipal Court here and I wonder if we could stipulate he brought 
these documents and that they are official. 

THE COURT: Oh, yes, of course. You can inform the representa- 
tive of the Municipal Court he can leave these papers in the custody of 
the clerk. 

MR. MCKENZIE: Very well. 

(Following bench conference:) 

THE COURT: You may proceed, Mr. Stevas. 

BY MR. STEVAS: 

Q. Now Officer Didone, I believe my last question prior to going . 
to the vicinity of the Meridian Place, Northwest, had you been anywhere 
else in connection with this case? A. I was. ; 

Q. Where was that place you went? A. That was in the hallway 
outside the Narcotic Squad Office. In the hallway: outside the Narcotic 
Office I went to speak to a person who gave me some information. 

Q. And as a result of the information you received did you go any- 
where? A. Yes, sir, I went to the United States Commissioner’s Office 
on August 20. | 

Q. That is here in this building? A. Yes, sir. 

Q. What did you do there? A. I obtained a search warrant for 
1436 Meridian Place, Apartment 36. 

Q. Is that here in the District of Columbia? A. Yes, sir, it is. 

Q. Now did there come a time when you executed that United States 
Commissioner’s search warrant for these premises? A. Yes, sir. 

Q. About what time was this that you went to those premises ? 

A. About 5:00 P.M. on August 21, 1957. 

Q. Can you tell me if anyone was with you when you went to those 
premises? A. When I went to the apartment door there was Officer 
Fogle, Officer Ferguson, and Officer Bonaparte had gone to the 1436 
Meridian Place address but he was outside of the building. 
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THE COURT: Do you have the search warrant? 

MR. STEVAS: I believe it was in the file when this case was before 
Judge Laws. 

THE COURT: It is not necessary to offer it into evidence but I 
merely wanted to see it. I will ask the clerk to send for it. 

MR. STEVAS: I do not have the number of it. 

THE COURT: What is the number of the place again. 

THE WITNESS: 1436 Meridian Place, Apartment 36. 

BY MR. STEVAS: 

Q. What section of the city? A. Northwest. 

Q. Now,sir, Officer Bonaparte was stationed where? A. Outside 
the building. 

Q. Any particular place outside the building? A. In a position where 
he would be able to look at the window of apartment 36. 

Q. When you went inside the building ? 

MR. STEVAS: If your Honor, please, there is a copy here which Mr. 
McKenzie happened to have bearing the original - 

THE COURT: The original should be in this file. 

BY MR. STEVAS: 

Q. When you went inside the premises, Officer Didone, will you tell 
His Honor and the ladies and gentlemen of the jury, step by step, your 
activities after you went inside the building? A. Do you mean the apart- 
ment of the building ? 

Q. The building itself? A. We went up to the fourth, third floor 
where I knocked on the door. There was a door of wood and it has a frost- 
ed glass plate on it so I knocked on the door and I observed an image 
shadow on the other side of the door. I remained moot to the calling of 
‘Whose there’? and I knocked again and I remained moot when the man in- 
side said ‘‘Whose there’’ and shortly thereafter I saw the shadow fade 
away and walk away from the door and I heard voices which I recognized 
as the defendant called somewhere and said ‘Call the janitor, there is 
someone at my door and he won’t go away. We remained moot and then 
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Officer Fogle went downstairs and left us. Shortly thereafter he 

returned to where we were in front of apartment 36 and he had a janitor 
with him. I identified myself to the janitor and told him we had a search 
warrant for the premises. The janitor knocked on the door and again the 
voice said: ‘Whose there’’? I remained moot and the janitor said: ‘Jan- 
itor.” The door was then opened three or four inches and he had a night 
chain attached on the inside. I had my wallet open with identification ex- 
posed and I placed this inside the door saying I had a search warrant for 
the premises. This defendant who had opened the door and was standing 
directly behind the partially opened door there, tore and went straight back 
to the bathroom. Then seeing he was refusing me entrance I placed my 
hand on the chain and pulled and the night chain slipped loose. I dropped 
my wallet and credentials but I went directly to the bathroom and told 
this defendant we had a search warrant. I showed him the search warrant 
for the premises. The other officers followed behind me. There is a 
bathroom to the apartment, there is one room to the right of the bathroom 
and directly between the door and the bathroom there is a small foyer. 
As we entered, in the other room was Cicero Martin, whom I knew td be a 
drug addict; there was James Daniels, whom I knew to be a drug addict; 
there was John Palmer, whom I knew to be a drug addict; and Earl Richards, 
whom I knew to be a drug addict. They were in the small room to the 

right. As we proceeded to search the premises Ferguson was in the 
bathroom and when he reached up into an awning there was a bird’s nest 
on the left hand side. This was on the outside of the window. The search 
warrant that I obtained from the United States Commissioner’s Office 
was for apartment 36 including the window space,this was included in the 


search warrant. Ferguson recovered from this bird’s nest - 


Q. In your presence? A. In my presence, a small package which 
contained needles, a syringe, and a bottle top cooker. Ferguson immediate- 
ly turned this over to me and stepped aside and I preeeeded to look in the 
bird’s nest. And as I moved my hand about the bird’s nest there fell from 
the nest and landed on the window sill, a space of about two feet or so, I 
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recovered this one capsule and kept it in my possession. Subsequently, 
the defendant, Cecil Jones, was brought to the bathroom window and Bona- 
parte, who was standing directly below on the ground by the side of the 
building, and I Bonaparte in the presence of the defendant, Cecil 
Jones, if this was the man he had seen at the window under the awning. 
Bonaparte, in the presence of Cecil Jones, identified Jones as the man he 
had seen and as the man who had yelled to him to call the janitor. Upon 
questioning the defendant about the paraphernalia - the needle and syringe 
- he said some of it was his but not all of it. He admitted the capsule of 
white powder was his. The defendant was then charged with the violation 

of the Harrison Narcotic Act along with Earline Richardson, who wasa 
co-occupant of the apartment. Palmer, Daniels,-and Martin were charged 
with the Uniform Narcotic Act vagrancy,being in a premises where nar- 
cotic drugs are kept. They were subsequently transported to Headquarters 
and they were charged on the book and processed. 

Q. All you have testified to so far took place in the District of Colum- 
bia? A. Yes, sir. 

Q. Officer Didone, with respect to the capsule which you recovered 
what, if anything, did you do with that capsule? A. I laid it before a pre- 
liminary field test on a white powder which indicated by a positive color 
reaction the presence of the narcotics of the opium group. 

Q. What, if anything, did you then do with the other items? The 
other items you recovered? A. The capsule was placed in a small cream 
colored envelope which was marked for future identification. The para- 
phernalia which was wrapped in a piece of paper and sealed and was also 
marked for future identification. I placed these in a sealed envelope and 
kept them in the safe until I, on September 9, when I delivered them to 
the United States Chemist, Doctor Butler. 

MR. STEVAS: May I have this marked as Government Exhibit 1 
for Identification purposes ? 


THE CLERK: Government Exhibit 1 for Identification. 
(Document marked Govt Exhibit 1 for Identification.) 
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BY MR. STEVAS: 

Q. I ask you to look at that and I will ask you after you look at that 
if you are able to identify Government Exhibit 1 for Identification ? 

A. Yes, sir, I can identify Government Exhibit 1. 

Q. How? A. By the handwriting I placed on this large cream 
colored envelope. 

Q. What do you identify Government Exhibit 1 for Identification to 
be? A. It is the large envelope which I placed the paraphernalia and the 
capsule in that were recovered at apartment 36 at 1436 Meridian Place. 
It was placed in this envelope which opened this way and I personally 
placed these seals on it and at this time the envelope was in tact. 

Q. You placed it on there? A. At the time I delivered it to the 
chemist it was in tact. 

Q. Would you withdraw the contents of Government Exhibit 1 for 
identification at this time ? 


MR.STEVAS: May I have this marked as Government Exhibits la 


and 1b for Identification ? 
DEPUTY CLERK: Government Exhibit la and Government Exhibit 


1b for Identification. (Document marked Government Exhibits la and 
1b for Identification.) 


BY MR. STEVAS: 

Q. I hand you what has been marked Government Exhibit la for 
Identification and Government Exhibit 1b for Identification, and I will ask 
you first to examine Government Fxhibit la and having examined that, 
are you able to identify Government Exhibit la for Identification? A. 

Yes, sir. This is the small cream colored envelope into which I placed 
the one capsule containing one grain of heroin. 

Q. How are you able to identify that? A. I identify it by the writing 
I placed on it and by my initials. After I placed the capsule into it I sealed 
this small envelope. I, also, placed the paraphernalia, after it was marked, 
into this larger cream colored envelope which I also marked and I find 
my handwriting and initials on it and I also sealed this. 
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Q. What, if anything, did you do with Government Exhibit 1a, containing 
the capsule and Government Exhibit 1b, containing the paraphernalia? A. 
After I placed them inside the envelopes and sealed them, I placed both of 
these envelopes into Government Exhibit 1, which I also marked and sealed. 

Q. Is that the item you delivered to the United States Chemist? A. Yes, 
sir, that is the item. 

Q. Anyway you did withdraw the contents of Government Exhibit la at 
this time and can you tell us, sir, what the contents of Government Exhihit la 
were when you first saw that? A. It is a small capsule which contains a quan- 
tity of white powder. It is the capsule which fell from the bird’s nest of apart- 
ment 36 of 1436 Meridian Place and the said capsule is the one that I did re- 
cover. 

Q. With respect to the contents of Government Exhibit 1b, can you identi- 
fy those? A. Government Exhibit 1b I identify by the marks I have placed on 
it. It is the paraphernalia which Officer Ferguson recovered from the bird’s 
nest of the window of apartment 36 of 1436 Meridian Place and said parapher- 
nalia is the one he turned over to me. 

Q. This was done in your presence? A. Yes, sir. 

Q. Can you, for the benefit of the jury and His Honor, tell me what you 
are holding in your hand? What those items are? A. I am holding what is 
called adequate paraphernalia and the hooks. 

THE COURT: Called what ? 

THE WITNESS: They call it hooks. It consists of a glass bottle and 
what happens is this bottle top cooker being what is called bottle top cooker, 
it is an ordinary bottle top and has a wad of cotton init. This here, the small 

capsule is opened and the white powder is dropped into this bottle top 
cooker. A small amount of water is placed in there and a match or candle or 
slow flame is held underneath. The powder dissolves in the water. The person 
then places this needle on a syringe, the person then draws the solution of 
the white powder and the water into the needle through the cotton padding. After 
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the solution is brought up into this syringe the person places this silk stock- 
ing tourniquet, that can be placed on before or after preparing the solution, 
this is placed on the arm, leg, wrist, or forearm, whichever vein is going to 
be injected. It is placed on there and hooked around and after it is on and the 
vein is pronounced the person then places the needle into the vein. As the 
needle draws blood the blood comes back up into the needle then into the vein 
and the blood is forced back up into the needle and the tourniquet is loosened 
and the solution is then pressed into the vein. In my tour of undercover duties 
of years ago I have seen them inject heroine into their veins. 

Q. Did you have an occasion to examine the different people in this par- 
ticular apartment at the time you went into the apartment with respect to 
their bodies or any needle marks on the arm? I do not believe the results 
would be admissible but just the fact that he did do that? A. Yes, sir. 

MR, STEVAS: Your Honor, I have no further questions of the witness 
at this time. 

MR. MCKENZIE: Your Honor, may I now have temporary possession 
of the search warrant ? 

THE COURT: Yes, indeed. 

CROSS-EXAMINATION 

BY MR. MCKENZIE: 

Q. Officer Didone, I hand you herewith some papers, the first page, I 
don’t ask you to concern yourself with. The second page and the third page 
I ask you to examine those pages, two and three before I ask the next question. 
A. I have examined pages 2 and 3, sir. 

MR. MCKENZIE: Your Honor, for the record I identify page 2 in this 
series as an affidavit for a search warrant on a printed form described as 
A0.106, the third page is a page of ordinary size typing paper and is also an 
affidavit in support of a search warrant. 

Q. Officer Didone, on the first page I ask you to examine that. Does your 


signature appear there? A. Yes, sir, I did notice it there. 
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Q. Did you swear to that paper and sign it on August 21, 1957? A. 
On the 20th, sir. 

Q. Look again at the last line on that document? A. On the 21st of 
August is when I got the search warrant; and the 20th of August is when I 
got the information. 

Q. My previous question to you, sir, I ask you if you had signed that 
paper. I first asked you to examine it and did you swear to it on August 21, 
1957? And you said you signed and swore to it on the 20th. Now was that first - 

39 statement in error? A. That was in error, sir. 

Q. Now do you contend that you signed the seconmi paper on August 
20th? A. No, sir, I contend that I received the information. 

Q. Very well. So it is a fact that you signed no paper on the 20th? A. 
Not on the 20th. 

MR. MCKENZIE: Your Honor, at this time I would like to have this 
document identified as Defendant’s Exhibit 1 for identification. 

THE COURT: Very well. 

DEPUTY CLERK: Defendant’s Exhibit 1 for Identification. 


(Document marked Defendant’s 
BY MR. MCKENZIE: Exhibit 1 for Identification.) . 


Q. Now in the execution of that warrant, sir, when you went to the 
premises at 1436 Meridian Place, Northwest, did you immediately go in- 
side? A. The building ? 
Q. Yes? A. Yes, sir, when I went there. 
Q. What I am driving at, you did not take a post outside ? Bonaparte 
did that? A. Yes, sir. 
40 Q. Until the time that you entered the apartment you saw nothing - 
transpire there? A. Except the shadow behind the frosted glass of the 
front door. 
Q. That was just a shadow moving away from the door wasn’t it? A. oa 
That is right. 
MR. MCKENZIE: May we come to the bench? 
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THE COURT: Yes, indeed. 

(At the bench:) 

MR. MCKENZIE: Your Honor, I would like to ask your help on a 
little matter here. I am convinced that you are going to admit all of this 
evidence. When it happens and if it is going to be admitted, I want to 
cross-examine on it, and if I can do it now instead of after, sir, it will 
save an awful lot of time. 

THE COURT: Very well. It is part of the res gesta. I think it is 
permissible. 

MR. MCKENZIE: It seems to me that it is better to do it while I 
am at it rather than later on. 

(Following bench conference:) 

BY MR. MCKENZIE: 

Q. Officer Didone, with regard to each and every article, the 
cooker, needles, syringe, and little pill, did you know of your personal 
knowledge from hence they came ? Where they were before they got to 
that apartment? A. No, sir. 

Q. Did you of your own personal knowledge know who brought them there ? 
A. No, sir. 

Q. Do you know, of your own personal knowledge, how long they 
had been there before they came into view? A. No, sir. 

Q. With regard to the matter of this bird’s nest you spoke of, you 
were not in a position to see anything that transpired with regard to that 
bird’s nest before you entered? A. No, sir. 

Q. You did recall you heard a voice which you identified as that 
of the defendant calling to Officer Bonaparte below to seek out the jani- 
tor to find out who was trying to get into that apartment? Correct? 

A. I heard a voice calling but I don’t know who he was calling to. All he 
said was: ‘Call the janitor, there is someone knocking at my door who 
won't go away.” 

Q. The janitor did come? A. Yes, sir. 
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Q. Do you know the person who appeared with the janitor at the 
door? A. Officer Fogle went for him but we didn’t know he was the jani- 
tor until he appeared. 

Q. Did Fogle come up the stairway with this colored man? A. 

Yes, sir, he did. 

Q. Did you have a conversation with him? A. Yes, sir, I did. 

Q. And after that conversation did he knock on the door himself? 
The janitor? A. Yes, sir. 

Q. What did he say? A. Janitor. 

Q. All right. Now at that time did you say: ‘I am a police officer 
and I have a warrant and I want you to open up this place?’”’ A. Right 
after he said janitor and the defendant immediately opened the door and 
I could see the crack open and the night chain was on. I then identified 
myself peering in at the crack. 

Q. While the janitor was there, either before he knocked or at the 
time he knocked, did you then say in an under tone: ‘‘This is the police 
and I have a warrant for this place’’? 

THE COURT: He said he did that after. I think he has answered 
the question. He said he did that after the door was opened part way. 

MR. MCKENZIE: The only trouble we have here, sir, is that stand- 
ing here a man is looking for a little different kind of answer than you 
are up there. You are a little more comfortable about this thing than I 
am. 

THE COURT: He has given an answer. 

BY MR. MCKENZIE: 

Q. You stated the door opened slightly but there was still a night 
chain on? A. That is right. 

Q. To prevent entrance? A. That is right, the door opened out- 
wardly. 

Q. Now if you still have your wallet there will you take it out and - 
A. I had my wallet open like this and the minute the door opened ajar I 
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placed my wallet there. The door opened outwardly not inwardly. 

Q. Then what did you do? A. I identified myself as a police offi+ 
cer and said: I have a search warrant. I recognized the defendant and 
he immediately turned and went back across the foyer to the bathroom, 
leaving the door the way it was. I then took hold of the door, pulled it 
open and the night chain slipped off. 

Q. The particular question I asked before you seized the door or 
looked for a night latch, did you say: I am a police officer with a warrant 
to search these premises, before or after ? 

THE COURT: He said he did it before. 

MR. MCKENZIE: I object to being curtailed in this manner. 

THE WITNESS: No, sir, not before, not before, but immediately 
when the door opened. 

BY MR. MCKENZIE; 

Q. When you got into these premises were there anyone there but 
Defendant Jones? A. Yes, sir. 

Q. Was there a person there whose name was Martin? A. Yes, 
sir. 

Q. And then a person named Palmer? A. John Arthur Palmer. 

Q. A person named Daniels? A. James Daniels. 

Q. Were there any girls there? A. Earline Richardson and a 
Catherine Walters. 

Q. Now do you know what time that day these persons arrived at 
that apartment? A. Not to my personal knowledge. 

Q. Do you know whether they were in that apartment before Jones 
entered the apartment? A. I was told but not of my personal knowledge, 
no, sir. 

Q. You have no personal knowledge? A. No, sir. 

Q. Do you know that those persons were, each and every one of them 
were addicts ? A. Again I cannot say of my personal knowledge but from 
what I have been told they were. 
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45 Q. Now did you arrest those persons? A. Yes, sir. 

Q. Did you subsequently charge them with violation of the Narcotic 
laws? A. Various ones, yes, sir. 

Q. You charged all but one person, isn’t that correct? A. Earline 
Richardson and the defendant were charged with violation of the Harrison 
Narcotic Act. Martin, Palmer, and Daniels were charged with vagrancy. 
The Walters girls was booked for investigation and later released. 

Q. The Walters girl was never charged with any criminal offense 
was she? A. No, sir. 

THE COURT: I think that is irrelevant. What happened to other 
persons in the place,I think is irrelevant. 

BY MR. MCKENZIE: 

Q. Now with regard to these other persons, did you make an ex- 
amination of Martin to determine whether he was an addict? A. IfI 
recall correctly, I did look over Martin, sir, and did have a conversation 
with him and I couldn’t find very many needle marks on him, if any, ifI remem- 
ber correctly, if my memory is correct his skin was the cleanest of 
Daniels and Arthur. 

Q. And now you have been in this kind of work, engaged in this type 

46 of work for a long time, haven’t you? A. I have. 

Q. You are able when you see a man’s arm or leg or wherever he 
uses the stuff to determine from the condition of the skin whether he has 
recently used the syringe? A. Sometimes you are. 

Q. If you will refer again to the examination you made on Martin, 
did your examination reveal to you that he was an addict? A. Sir, the 
defense is addict, if you would say drug user. 

Q. Did the thing indicate to you he was or had been a drug user? 
A. Yes, sir. 

Q. Now with respect to the person known to yo u as Martin, did you 
examine him? A. Yes, sir. 

Q. And by reason of your examination of him were you able to 





47 


48 


37 


determine that he was also a drug user? A. The same person we were 
just speaking about ? 

Q. No, I am talking about now, about Palmer. I beg your pardon. 
A. Yes, sir. 

Q. And from that examination did you determine that he was a 
drug user? A. Yes, sir. 

Q. Did you examine the person known as James Daniel? A. Yes, 
sir. 

Q. And from that examination did you determine that he was a 
drug user? A. Yes, sir. 

Q. Did you examine the person known as Earline I don’t know her 
last name? A. Earline Richardson, just her arms, sir. 

Q. Did you determine she was a drug user from your examination ? 
A. From her arms, yes, sir. 

Q. Catherine Walters, did you examine her? A. Yes, sir. 

Q. Did you determine from your examination whether she was a 
drug user? A. Yes, sir. 

Q. You spoke something about a bird’s nest, this apartment was on 
the third floor, wasn’t it? A. Yes, sir. 

Q. On some of the windows, did they 1:0t have these awnings that 
come down about half way, say an angle? A. Yes, sir, the awning covered 
the upper half of the window. 

Q. Were some of the awnings folded back instead of being down ? 

A. Yes, sir. 

Q. Was the awning in this bathroom window, was that awning folded 
back or was it down this way? A. The awning was folded back. 

THE COURT: I think we will suspend at this time for our usual 
mid-morning recess. 

THE MARSHAL: This Honorable Court stands recessed for a period 
of ten minutes. 

The jurors will retire to the jury room. 
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(AFTER MID-MORNING RECESS:) 
CROSS-EXAMINATION (Continued): 

BY MR. MCKENZIE: 

Q. Officer Didone, when you spoke about this bird’s nest, was that 
awning there a place where pigeons came to roost? A. What appeared 
to be, sir. You have the bathroom window, the upper half has an awning 
around the entire three sides which joins about middle of the window. 
The awning was pressed back against the building. The fold which forms 
creases or folds it each way and each of these folds had a little piece of 
grass and twigs and as aI recall it the one where the capsule was had 
one pigeon egg and the other on the other side had two pigeon eggs. There 
were folds around them and the birds had some nests in them. 

Q. Now let me ask you, sir. Are you acquainted with a person by the 
name of Evans, Arthur, do you know of him? A. No, no personal knowl- 
edge, sir. 

Q. In your investigation of this case did you learn he was the per- 
son who leased this apartment? A. I was told that. 

Q. When we appeared in this matter down before Judge Laws, do 
you recall when you testified I don’t know that you testified? A. I did not 
testify at all. 

MR. MCKENZIE: Will you indulge me for just a moment, perhaps 
I may be able to say the defendant has no further questions at this time. 

REDIRECT EXAMINATION 

BY MR. STEVAS: 

Q. Officer Didone, the narcotic, the capsule of white powder which 
you obtained from these premises was that in the original stamped pack- 
age? A. No, sir. 

Q. Were there any stamps affixed to it to indicate it had come from 
the original affixed package? A. No, sir, the capsule is as it is now. 

Q. I will ask you this: Answer the question yes or no. You have 
testified about examinations you made of various people and with regard 
to needle marks, did you make an examination of the defendant in this 
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case? A. Yes, sir. 

Q. Did you subsequently have a conversation with the defendant 
concerning your examination? A. Yes, sir. 

Q. Did you have a conversation, Officer Didone, with the defendant 
concerning whose apartment this was, that is apartment 36? A. Yes, sir. 

Q. What was that conversation? A. The defendant said that the 
apartment had originally belonged to Arthur Evans who was in Philadel- 
phia, Pennsylvania, and that he and Earline Richardson were living 
there ? 

THE COURT: That he was what ? 

THE WITNESS: That he and Earline Richardson were living there. 

BY MR. STEVAS: 

Q. By he you are referring towhom? A. The defendant. 

MR. STEVAS: Your Honor, I have no further questions of this 
witness. 

THE COURT: You may step down. 

MR. STEVAS: May this officer be excused subject to recall so he 
may return to duty ? 

THE COURT: He may. 


(Witness left stand.) 
MR. MCKENZIE: Before Officer Didone goes, may we recall him just 


briefly for one moment ? 

THE COURT: Yes, indeed. 
Whereupon 

MR. MCKENZIE: Mr. Stevas, will you recall him before he leaves 
so I may ask him just a few more questions ? 

MR. STEVAS: Yes, sir. 
Whereupon 

THOMAS DIDONE, JR. 

was called as a witness on behalf of the Government and, having been re- 
minded he was still under oath, resumed the stand, was examined and 
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testified further as follows: 
REC ROSS-EXAMINATION 

BY MR. MCKENZIE: 

Q. I think if I recall correctly, you got the little capsule? A. Yes, 
sir. 

Q. The other things you found that day, the stove, the needle, and 
those things in it, when you first saw them were they in that paper ? 

A. They were wrapped up in the paper and tied with the silk stocking. 

Q. The way you had it when you first came here? A. Exactly. 

Q. You were there and saw your fellow officer obtain it? A. Yes, 
sir, I was standing about a foot away from him. 

MR. MCKENZIE: That is all I have of this witness. 

THE COURT: You may step down. 

MR. STEVAS: Officer Didone, will you put those back in the brown 
envelope. 

(Witness left stand.) 
Whereupon 
52 JOHN HURST BONAPARTE 
was called as a witness on behalf of the Government and, having been duly 
sworn, took the stand, was examined and testified as follows: 

MR. STEVAS: Now Officer Bonaparte, I am going to ask you to 
keep your voice up as I am doing so everyone here can hear what you 
have to say. 

DIRECT EXAMINATION 

BY MR. STEVAS: 

Q. Please tell us what your nameis? A. John Hurst Bonaparte. 

THE COURT: Officer, I suggest you speak a little louder and more 
distinctly because there are quite a few people in the courtroom and 
this is a big courtroom. 

BY MR. STEVAS: 

Q. You are with the Metropolitan Police Department? A. Yes, sir, 


Iam. 
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Q. Assigned to the Narcotic Squad? A. Yes, sir. 

Q. And you were so assigned during August of last year? A. Yes, 
sir. 

THE COURT: You are a member of the Metropolitan Police De- 
partment ? 

THE WITNESS: Yes, sir. 

BY MR. STEVAS: 

Q. An officer therein? A. Yes, sir. 

Q. You are assigned to the Metropolitan Police Department the 
Narcotic Squad? A. Yes, sir. 

Q. Were you so assigned in August of 1957? A. Yes, sir. 

Q. What is your rank? A. Private. 

Q. Do you know Officer Thomas Didone? A. Yes, sir, I do. 

Q. Directing your attention to the date of August 21, 1957, did you 
have an occasion to go any place with Officer Didone? A. Yes, sir, I 
did. 

Q. Where was this that you went? A. To 1436 Meridian Place, 
Northwest. 

Q. When you arrived at those premises what did you do? A. I 
was instructed to remain outside. I was directed to remain outside the 
premises and watch the windows of the third floor. 

Q. Did you remain outside watching the windows? A. Yes, sir, 

I did. 

Q. While you were outside of the premises watching the windows 
did you see anything happen? A. Yes, sir, I saw something happen. 

Q. Now will you tell His Honor and the jury what you saw? A. 
While I was standing outside the window I could hear a knocking from the 
building and a colored male came to the window on the third floor and 
yelled down to me and said that someone was knocking on his door and 
to call the janitor. While this person was calling down to me he was put- 
ting his hand on an awning which seemed to have a bird’s nest in it. 

Q. Now, do you see that person here today that called down to you 
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and did what you have described? A. Yes, sir. 

Q. Where is that person? A. The colored male sitting over there 
with the brown shirt on. 

MR. STEVAS: May the record show the witness points to the defendant. 

THE COURT: The record may so show. 

BY MR. STEVAS: 

Q. Now Officer, after the voice called down to you and you saw what 
happened what did you do? A. I contimed to watch the window. 

Q. Then what happened? A. This person disappeared from the window 
for a few minutes and Officer Didone came to the window and asked me had 
I seen anyone at the window. I stated I had and at that time he brought the de- 

fendant back to the window and asked me if this was the man and I told 
him that was the man I had seen at the window. 

Q. Is there any doubt in your mind about that being the same person? 
A. No, sir, there isn’t. 

MR. STEVAS: No further questions, Your Honor. 

CROSS-EXAMINATION 

BY MR. MCKENZIE: 

Q. Officer Bonaparte, this series of windows you were instructed to 
observe, they were on the third floor, is that correct ? A. Yes, sir. 

Q. Now when the man came to the bathroom window did you notice 
there was an awning over that window? A. Yes, sir, I did. 

Q. Was that awning closed ? 

THE COURT: Oh, no, please do not pick any papers from the clerk’s 
desk, they may be important.. 

A. (Witness continuing): The awning was partially closed. 

Q. Now when that awning closed were there folds in it, something like 
this? A. Something similar. 

56 Q. Now you were so far down you had to look up to see the bottom of 
that awning, did you not? A. Well, I was on the ground. 

Q. You weren* in a position where you could see something above you 
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and look down into it, were you? A. No, sir, I wasn*. 

MR. MCKENZIE: Your Honor, will you indulge me for a moment ? 

THE COURT: Surely. 

MR. MCKENZIE: No further questions. 

MR. STEVAS: May this witness be excused, Your Honor ? 

THE COURT: The witness may be excused. 

(Witness left the stand.) 

MR.STEVAS: May I call Mr. Butler. 

Whereupon 
WILLIAM P.. BUTLER 
was called as a witness on behalf of the Government and, having been first 
duly sworn, took the stand, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. STEVAS: 

Q. Will you tell us your name, please. A. William P. Butler. 

Q. Thatis Butler? A. That is correct. 

Q. Your occupation? A. I am employed as a chemist by the Internal 
Revenue service of the Treasury Department. 

Q. How long have you been so employed? A. Six and half years. 


Q. In connection with your employment there do you have an occasion 
to examine various items submitted to you to determine what the contents of 


the items are? A. Yes, sir. Ido. 

Q. I hand you, sir, what for the record has been marked Government 
Exhibit 1 for Identification purposes. I will ask you to first examine that and 
having examined it are you able to identify it? A. Yes, sir, I can. I have my 
initials on the upper left hand corner of the marked sealed envelope. 

Q. When did you first examine Government Exhibit 1 for Identification ? 
A. I received it from Detective Didone of the Metropolitan Police Department 
on the Sth day of September 1957. 








64 
Q. At the time you received Government Exhibit 1 for Identification, Py 
in what condition was it? A. It was sealed and in tact at the time that I a 
received it. AndI slit the end open after receiving it. 
Q. Upon slitting Government Exhibit 1 for Identification open what did 





you do? A. I extracted the material which consisted of a brown manila P 
58 envelope which contained a piece of white paper toweling and that in ‘i 

turn contained a bottle top cooker, three syringes, and three needles. There 

was also a small manila envelope which contained one gelatin capsule. * 


Q. What, if anything, did you do with those items contained in Govern- 
ment Exhibit 1 for Identification? A. I examined each of the items and found 
that the gelatin capsule contained 1.2 grains of a powder consisting of heroin , 
hydrochloride, quinone hydrochloride, and milk sugar. The cooker, the three 
syringes, and the three hypodermic needles on examination proved to have 
traces of heroine hydrochlorate, quinone hydrochlorate, and milk sugar. 
That is, each one of the objects had those same traces. 

Q. Now would you remove the contents at this time of Government Ex- 
hibit 1 for Identification? I want to ask you first to examine what you have 
in your hand, Government Exhibit la, have you seen that before? A. Yes, 
sir, this Gevernment Exhibit la is the manila envelope which was contained 
in Government Exhibit 1 when it was handed to me. 

Q. In what condition was Government Exhibit la when you first saw 
it? A. The envelope was sealed and in tact when I received it. Afterwards + 
I cut the end of this envelope open to extract the material contained within. 

59 Q. Is that the same capsule that contained the 1.2 grains of heroine ? 
A. Yes, sir, it is. 

Q. With regard to the other envelope, Government Exhibit 1b, would 
you examine the contents of that, sir, and having examined those contents, 
is that what you referred to in your previous testimony concerning the 
needles, syringe, and cooker? A. Yes, sir, it is. 

MR. STEVAS: No further questions, Your Honor. 

MR. MCKENZIE: I have no questions of this witness. 
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THE COURT: Very well. You may step down. 

(Witness left the stand.) 

MR. STEVAS: If your Honor please, at this time The Government 
would like to have received into evidence, Government Exhibit 1 and the 
contents, Government Exhibit 1a and 1b for Identification. 

THE COURT: They may be admitted. 


(Documents marked Government Exhibit 1, la 
and 1b for Identification were admitted into 
evidence.) 


MR. MCKENZIE: And will the record indicate that the defendant re- 
news his objection to this evidence being admitted ? 

THE COURT: The record may so indicate. 

MR. STEVAS: The Government rests its case, Your Honor. 

THE COURT: Just 2 moment. You may pass those exhibits to the jury, 
if you wish. 

MR. STEVAS: I am a little leary of passing the needle. 

THE COURT: Suppose you just exhibit them. You may use your own 
discretion whether to exhibit or pass them. 

MR. STEVAS: As long as they are warned that they are sharp needles 
I have no hesitancy in passing them. 

MR. MCKENZIE: When the jury has concluded its examinatim of this 
evidence, I will ask you for a ten minute recess soI may confer with the de- 
fendant as to whether or not he is desirous of taking the stand. 

THE COURT: You may do so at this time. You may take him into the 
cell if you wish. 

MR. MCKENZIE: I found it difficult to suggest to you the conduct of a 
law suit but I believe he should be here while this is going on. 

THE COURT: Oh, I do not think so. There is not anything being said 
or done. 

MR. MCKENZIE: I am ready to put the defendant on the witness stand 
but I ask leave not to examine until the jury is finished with this exhibit. 

THE COURT: I do not do this. 
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MR. MCKENZIE: They cannot watch and listen to this too and I object. 
THE COURT: Very well. 
Whereupon 
CECIL JONES 
The defendant, took the stand in his own behalf and, having been duly sworn, 
Was examined and testified as follows: 

MR. MCKENZIE: Now, Mr. Jones, when you answer questions, if you 
speak, perhaps, as loudly as I do so the jurors on this end of the box can 
hear you, and they will understand what your position is, and maybe help 
you, if it is possible. 

DIRECT EXAMINATION 

BY MR. MCKENZIE: 

Q. What is your name? A. Cecil Jones. 

Q. How old are you? A. 31. 

Q. Now with respect to the date of 21 August 1957, you have heard the 
testimony of the two policemen who testified, Didone and Bonaparte, is that 
right? A. Yes, sir. 

Q. Now I ask you this question: On that date were you at any time in 
apartment 36 as described in this warrant? A. Yes, sir. 

Q. Now while you were in that apartment did you have an occasion to 
go to a bathroom window? A. Yes, sir, I did. 

Q. Now, why did you go to the bathroom window at that time? A. I 

went to the window and I saw this officer down on the ground. 

THE COURT: Speak slowly and distinctly. 

BY MR. MCKENZIE: 

Q. Now Mr. Jones when you say this officer, do you mean the last offi- 
cer who testified? A. Officer Bonaparte. 

Q. You saw him below? A. Yes, sir. 

Q. Then what did you do? A. I told him to get the janitor and see who 
was at the front door. 

Q. What was going on at the door that caused you to do that? A. Be- 
cause someone knocked on the door and said ‘‘open the door. Knocked and 
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said it is Jack, Jim, open the door, Cecil.” 

Q. Now, was the person in front of your door pounding hard? Knock- 
ing vigorously? A. Yes, sir, they were. 

Q. When you addressed Officer Bonaparte on the ground below, having 
asked him to go get the janitor, did he say anything? A. He told me, he 
say, ‘‘open the door and see who it is.” 

Q. That is what Officer Bonaparte said? A. That is what he said. 

Q. Then did you leave the window? A. Yes, I did. 

Q. Then what happened next? A. A knock came on the door again and 
I said “‘who is it’?? And he said: ‘It is the janitor.” 

Q. Then what happened? A. ThenwhenI cracked the door it came on 
open. 

Q. How many locks were on that door? A. There was three locks 
with the night latch. 

Q. Did you open any of the locks before you opened the door? A. I 
opened two. 

Q. Was the night latch on? A. The latch was on. 

Q. Do you mean a chain that goes from the sill to the door? A. Yes, 
sir. 

Q. When you heard the remark it is the janitor and opened the door, 
did Officer Didone show you a package and say it was a permit? A. No, 
sir, he didn’t show me a package, he didn’t show me a warrant, he didn’t 
say he was a policeman before he came into the apartment. 

64 Q. Now when you went to the window did you hear Officer Bonaparte 
Say you made some motion with one of your arms. Will you tell His Honor 
and the jury what you did there? A. Well when I was at the window I had 
to hold the window up because it wouldn’t stay up so I had to hold the window 
up so I told him to go and get the janitor. That is why I held the window up. 

Q. Now you observed, did you not, the exhibit that had the stocking, 
the needle, and cooker, that Officer Didone identified when he was testifying ? 
A. I did. 
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Q. And the little pill that he identified. Now did that pill belong to 
you? A. No, sir. 

Q. Did you put that pill in an awning outside that apartment? A. No, 
sir. 

Q. Did you put that paper with the stocking wrapped around it contain- 
ing those needles in an awning outside the apartment? A. No, sir. 

Q. And when you were interrogated about ownership, you denied 
ownership, did you not, at all times? A. Yes, sir, I did. 

Q. Now on the morning of August 21, or rather in the afternoon, when 
the police entered the premises, entered that apartment at 1436 Meridian 
Place, were these persons present as well as you? That is, James Daniels, 
Cicero Martin, John Palmer, Catherine Walters, and Earline Richardson ? 
A. Yes, sir, they were. 

Q. Alli day were they in that apartment when you came to it? A. Yes, 
sir, they were. 

Q. These persons, with whom you have had some acquaintance for 
some period of time, you know these people, do you not? A. I know Cicero 
Martin. 

Q. You know him? A. Personally. 

MR. MCKENZIE: Your Honor, I may be repeating myself, but it is 
only one question and if I do, I must, as regards these articles, the pill, the 
needles, the cooker, and the stocking. 

BY MR. MCKENZIE: 

Q. Did you ever own any of those articles? A. No, sir, I did not. 

Q. Did you ever place any of them in that awning? A. No, sir. 

MR. MCKENZIE: I have no further questions of the defendant. 

CROSS-EXAMINATION 

BY MR. STEVAS: 

Q. Did you know Officer Didone before August 21, 1957? A. I have 
met him before, yes, sir. 

Q. Now you knew these other people in the premises in addition to Mr. 
Martin, did you not? A. I don’t quite understand what you mean about 
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knowing - 

Q. You were staying in this particular apartment on August 20 and 21st 
were younot? A. No, sir. 

Q. Isn’t it a fact you had your clothes in this apartment on August 21st ? 
A. That I had to put on. 

Q. Now isn’t it a fact you told the police officer that the apartment 
belonged to Mr. Evans who had gone to Philadelphia and he was allowing you 
to stay in the apartment? A. He didn’t allow me to stay in the apartment, 
sir. 

Q. You had a key to the apartment, did you not? A. Yes, sir,I did. 

Q. What were you doing with the key to the apartment? A. He told 
me I could use the apartment if I wanted to. 

Q. Weren’t you using the apartment on August 21? A. I was there. 

Q. Were you not there on August 20, the day before? A. Yes, sir. 

Q. And was not Earline Richardson there with you on 20 August 1957 ? 
A. No, sir. 

Q. She was there on the 21st? A. Yes, sir. 

Q. What time did she come there on the 21st? A. I don’t know. 

Q. Had you spent the night there on 20 August? A. No, sir. 

Q. Where had yo u spent the night? A. 811 Ninth Street, Northeast. 

Q. For what reason did you go to these premises on 21 August? A. 

I went there to get Earline Richardson. 

Q. Was she there when you got there? A. Yes, sir, she was there. 

Q. What time did you arrive? A. I would say around 4:30 or maybe 
5:00. 

Q. Inthe afternoon? A. Yes, sir. 

Q. Were all these other people already there? A. Yes, sir, they were 
there. 

Q. You knew all of these other people didn’t you? A. Not personally, 
sir. 


Q. You were talking there with them? A. Yes, sir, I was talking. 
Q. Weren’t you introduced to them by Earline Richardson? A. No, sir. 
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Q. You didn’t know their names? A. I knew their names, 

Q. What were you all doing in the apartment from 4:30 on? A. We 
were talking. 

Q. About what? A. About going out. 

Q. Was there anybody taking any narcotics up there at that time? A. 
No, sir, not to my knowledge. 

Q. Now why did you go to the door when there was a knock on the door ? 
A. I went to the door to open it. 

Q. Now youdidn*topenit? A. After Officer Didone, he stated he was 
the one who knocked on the door, he stated it was Jack, Jim, and I don’t know 
anyone by the name of Jack or Jim. 

Q. You weren’t doing anything wrong in the apartment at that time ? 

A. No, sir. 

Q. This was about 5:00 or 5:15 in the evening? A. Yes, sir. 

Q. You had other friends in your apartment? A. Other people. 

Q. Other people including men? A. Yes, sir. 

Q. There were other people living in the building? A. Yes,sir. 

Q. Can you give us any reason why you did not open the door to see 
who was there when the knock first came ? A. Because the knock on the 
door, it was not an ordinary knock, it was a deliberate pounding as if they 
wanted to break in the door. 

Q. The person told you he was Jim or Jack? A. I don’t know anyone by 
the name of Jim or Jack. 


Q. Did you open it up to see if you knew the person who was pounding 


or tell them to go away? A. I asked who was it. 

Q. Then you went to the bathroom window? A. Yes, sir. 

Q. You deny you put your arm outside the bathroom window as Bonaparte 
testified you did? A. Yes, sir, I do. 

Q. By the way, were you present when Earline Richardson was ques- 
tioned by the officers? A. Yes, sir. In the apartment? 

Q. Yes, sir. A. Yes, sir. 
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Q. Isn’t it a fact that after the first knock on the door that you took a 
group of capsules from off the table and went to the bathroom with those ? 
A. No, sir. 

Q. Did you flush the toilet in the bathroom after the first knock? A. 
No. sir. 

Q. Now after the first knock did the person continue to knock while 
you were going to th bathroom ? 

WITNESS: Will you state that again? 

Q. After the person knocked at the door there and told his name was 
Jim or Jack, whom you didn’t know, you then went to the bathroom, is that 
right? A. No, sir. 

Q. Well, when did you go? A. I went'when they continuously pounded 


on the door and he wouldn’t tell me his name. All he would say was ‘Jim, 


Jack, open the door.’’ 
Q. Why did you go the third floor bathroom window at that time? A. 


That was the only window that was close to me at the door. 

Q. Did you know somebody was going to be outside that window? A. 
No, sir, I did not.. 

Q. Did you go te the window for the purpose of calling someone three 
floors down? A. Yes,sir, to see if somebody was there. 

Q. No telephone in the apartment? A. No, sir. 

Q. When you went to the door the second time after you had been to 
the bathroom there was another knock on the door ? 

THE WITNESS: State that again, please. 

Q. The first time you went to the door you didn’t open it, is that right ? 
A. Yes, sir. 

Q. After you had been to the bathroom and told him to get the janitor 
then you went back to the door, did you not? A. No, sir. 

Q. You never went back to the door? A. Not at that time. 

Q. And subsequently after you had been to the bathroom window, did 
you not go back to the door? A. After the janitor knocked. 
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Q. How did you know it was the janitor knocking? A. By his voice. 

Q. You did not recognize Officer Didone’s voice? A. No, sir. 

Q. After the janitor knocked you went to the door? A. Yes, sir. 

Q. This wasn’t your apartment? A. No, sir. 

Q. Did anyone else yo to the door? A. No, sir. 

Q. When you went to the door this time you knew it was the janitor ? 
A. Yes, sir. 

Q. How did you recognize his voice? A. Because I had talked to him 
once before. 

Q. When before? A. One day he was working on his car and I happened 
to come past. 

Q. How long before this incident? A. I would say maybe five or six 
days before. 

Q. On this occasion you had no fear in opening the door? A. Not when 
the janitor called. 

Q. Now did you remove the little chain on this occasion? A. When I 
opened the door ? 

Q. Yes, sir? A. No, sir. 

Q. Why? A. Because the officer snatched it open. 

Q. You unlocked the door when you pulled it open. A. Yes, sir. 

Q. When you unlocked the door you believed the janitor was outside ? 
A. Yes, sir. 

Q. When you unlocked the door can you tell us why you didn’t remove 
the little chain? A. I didn’t have time, the officer snatched the door. 

Q. How do you know? A. Officer Didone was the first man in the door 
and said “‘the police’? and grabbed me around the neck. He didn’t have any- 
thing in his hand, he just pulled the door open and grabbed me around my neck 
and said ‘‘police.’’ 

Q. Which hand did he grab you around the neck with? A. I can’t say. 

Q. He didn’t grab you with both hands? A. No, sir, one hand. 

Q. What was in the other hand? A. I didn’t see anything, sir, he was 


pushing me. 
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Q. Didn’t he give you a copy of a search warrant? A. After everyone 
was gone, after he made his statements in the room. 

Q. Didn’t he take you to the bathroom? A. Yes, sir. 

Q. When you told this man down below about going to the janitor, you 
didn’t know he was a police officer? A. At that time it didn’t matter either. 

Q. He didn’t have a police uniform on? A. No, sir. 

Q. Are you the same Cecil Jones who was tried here in this court and 
sentenced on May 28, 1948 for the offense of receiving stolen property? A. 
Yes, sir. 

MR. STEVAS: I have no further questions, Your Honor. 

MR. MCKENZIE: No further questions. 


THE COURT: You may step down. 


(Witness left stand and resumed his seat at his 
counsel’s table.) 


MR. MCKENZIE: Your Honor, may we approach the bench for a moment ? 

THE COURT: Yes, indeed. | 

(At the bench:) 

MR. MCKENZIE: Your Honor, I want to ask you for a little hlep or en- 
lightment. Although this is an assigned case, I want to protect the record and I 
need that search warrant. There is an affidavit in connection with any possible 


appeal as to the exlusion of the evidence. 
THE COURT: The record will be placed in this file. 
MR. MCKENZIE: I do not have to introduce that into evidence to protect 


that point ? 

THE COURT: No, you do not have to. That is - 

MR. STEVAS: They should put these in the file as soon as they get them 
from the Commissimers. Unfortunately, the Clerk’s office is too busy. 

THE COURT: That is not the reason. When they get the search warrants 
from the Commissioner’s office,they do not always know which case it applies 
to, because the same search warrant might apply to two or three different 
cases. So they keep the search warrants separately in the Clerk’s Office until 


they need it on a particular case. 
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MR. STEVAS: I have no objection to it being put on the record that it is 
part of the file. 

THE COURT: Do you rest? 

MR. MCKENZIE: I rest. 

THE COURT: How much time do you need for summing up? 

MR. STEVAS: I think five minutes. 

MR. MCKENZIE: Maybe ten. But before I do that I want to put on the 
record a motion for judgment of acquittal. I move for a judgment of acquittal 
on the strength of the Jackson case because I think the required possession is 
not shown here. 

THE COURT: What is the Jackson case ? 

MR. MCKENZIE: I have it on my desk. May I bring it up? 

THE COURT: Jackson against the United States decided December 19, 
1957. I do not think that case applies. The Government’s evidence in this 
case is to the effect that the defendant was seen putting something in a little 
bird’s nest and when the bird’s nest was searched, the narcotic paraphernalia 

and the capsule were found in it. This is entirely different from the Jack- 
son case. 

Are there any requests for instructions ? 

MR. MCKENZIE: In my opinion the statutory presumptions will not apply 
in this case. There has been a denial of possession completely. 

THE COURT: I am of the opinion that the statutory presumption applies 
and if the jury finds that the defendant had possession of the narcotics - of 
course, the first question the jury has to decide is whether he had possession, 
and if he had possession, according to the officers he did have possession, it 
is for the jury to resolve the conflict. Now if the defendant had possession then 
the statutory presumption applies. 

MR. MCKENZIE: In arguing to the jury will you permit me to urge them 
to consider that this contraband might very well have belonged to other persons 
in the apartment, who have been described as being in the position to - 

THE COURT: You have a right to argue that. My view of the law is this: 
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Counsel has the right to refer to anything that is in evidence. The Court has 
no right to censor either the logic or the congency of arguments. 

(Following bench conference:) 

EREKKKKEKRKAKHKKAKAKHKKAKEHKAKAEKHAKESK 

(At the bench:) 

MR. MCKENZIE: Your Honor, before your charge to the jury, I suggest 
that the remarks made by the prosecutor with regard to the search warrant, 

the information which lead to its issuance, about the interest in this case, 
it is improper and prejudicial and I ask or make a motion for mistrial. 

THE COURT: Motion denied. 

(Following bench conference :) 

THE COURT: Ladies and gentlemen of the jury, we will take our luncheon 
recess at this time. In the meantime, please do not start discussing this case 
until after we return and The Court has given you its instructions. 

(The court recessed at 1225 hours, and resumed at 1:45 P. M., 31 Janu- 


ary 1958.) 


CHARGE TO THE JURY 

THE COURT ({Holtzoff, J): Ladies and gentlemen of the jury, the defen- 
dant, Cecil Jones is on trial on a charge of violating the narcotic laws. It 
now becomes your duty to determine whether the defendant is guilty or not 
guilty of the charge on which he is being tried. This decision must be made 
by you solely upon the evidence introduced at this trial. You must reach your 
decision calmly, objectively, deliberately, and impartially, without any feeling 
or emotion, without any sympathy on the one hand or anger on the other, or any 
other feeling; and you must not be swayed by oratory or eloquence; you must 
decide the case solely on the evidence, in accordance with the rules of law 
that I am about to summarize for you. 

As you understand, it is my function to instruct the jury as to the rules 
of law that must govern the dispostion of this case, and my instructions as to 
the law are binding on you. You are obligated to follow The Court’s instructions 
as to the law, but you, ladies and gentlemen of the jury, are the sole judges of 
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the facts. What I say about the facts and the evidence, and it is part of my 
function to discuss them to the extent to which it appears desirable, is not 
binding on you. My discussion of the facts and the evidence is intended only 
to help you. You are the final judges of the facts, and must decide the facts 
yourselves on the basis of the evidence introduced at the trial. My instruc- 
tions are binding on you only as to the law. 

To summarize very briefly a few general principles of law, with which 
you have become familiar during the past month, and which it is my duty to 
bring to the attention of the jurors in this and every case. Every defendant in 
a criminal case is presumed to be innocent, and this presumption of innocence 
attaches to him throughout the trial. The burden of proof is upon the Govern- 
ment to prove the defendant’s guilt beyond reasonable doubt. Unless the 
Government sustains this burden and proves beyond a reasonable doubt that 
the defendant has committed every element of the offense with which he is 
charged, the jury must find him not guilty. 

But proof beyond a reasonable doubt, as I have had occasion to say to you 
in other cases, does not mean proof beyond all doubt whatsoever. It is erroneous 
to say that you must give the defendant the benefit of every doubt. This is not 
the law. You must give the defendant the benefit of a reasonable doubt. The 
law says reasonable doubt. Proof beyond a reasonable doubt means proof 
to a moral certainty. It does not mean proof to an absolute or mathematical 
certainty. By reasonable doubt, as its very name implies, is meant a doubt 
based on reason, not just some capricious conjecture or some whimsical spec- 
ulation. Proof beyond a reasonable doubt may be defined as such proof as will 
result in an abiding conviction of the defendant’s guilt on your part, such a con- 
viction as you would be willing to act upon in the more weighty and important 
matters relating to your own affairs. 

You will consider and weigh the testimony of all witnesses who have 
testified at this trial as well as all the circumstances concerning which testi- 
mony has been introduced. You are the sole judges of the credibility of the 
witnesses. It is for you and you alone to determine whether to believe any 
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witness and the extent to which any witness should be credited. In case there 
is a conflict in the testimony, it is your function to resolve that conflict and 
to determine where the truth lies. If you find that any witness wilfully testi- 
fied falsely as to any material fact concerning which the witness could not 

have reasonably been mistaken, you are then at liberty, if you deem it 
wise to do so, to disregard the entire testimony of tht witness, or any part of 
the testimony of the witness. 

The defendant took the stand in his own behalf and it appeared on his 
cross-examination that he has a criminal record. The law admits the criminal 
record of any witness, be that witness the defendant, or anyone else. Of course, 
the fact that the defendant has a criminal record has no bearing on the question 
of guilt or innocence of the charge of which he is being tried. That charge has 
to be established by evidence independent of anything else but the law admits 
the criminal record of any witness and permits the jury to consider it for the 
purpose and as a help, in determining whether the witness was a trustworthy 
witness when he took the witness stand and whether his testimony should be 
believed. The jury has a right, if it chooses to do so, to reach the conclusion 
that a person with a criminal record should not be believed as a witness, to 
the same extent as a person whose record is unblemished. That is all for the 
jury to decide. 

Now let me come to the consideration of the precise charges involved in 
this case. The defendant is charged with two violations of the narcotic law, 
and this leads me to say a few words to you about the law relating to narcotics. 
Narcotics have a recognized, legitimate use in medicine. On the other hand, their 

use when not under the supervision of a physician and for legitimate 


medical purposes, is regarded as dangerous and susceptible of an evil in- 
fluence. For this reason the traffic of narcotics is regulated by law not only 
in order that narcotics may be available solely for medicinal purposes under 
the supervision of a physician but, in order that they may not be obtained for 
illicit and illegal uses. Accordingly, the law provides strictly the manner in 
which and the channels through which, narcotics may be obtained legitimately, 
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and it specifically prohibits and makes criminal any traffic in narcotics except 
in the manner permitted by law. ? 

Now one of the laws which is involved in this case reads as follows: 

‘Jt shall be unlawful for any person to purchase, sell, dispense, 

or distribute narcotic drugs except in the original stamped pack- « 

age or from the original stamped package; and the absence of 

an appropriate taxpaid stamp from narcotic drugs shall be prima 

facie evidence of a violation of this subsection by the person in 

whose possession the same may be found.”? ‘ 

In other words, to put it simply, the violation of law consists of purchasing, 4 
selling, dispensing, of distributing a narcotic drug except in the original stamped 
package or from the original stamped package. Now the law goes a step further. ‘* 
It does not require direct proof of a purchase, sale, dispensing, or distributing of 

82 a drug. The statute specifically states that the absence of an appropriate | 

taxpaid stamp from narcotic drugs shall be prima facie evidence of a violation of 


this subsection by the person in whose possession the same may be found. In 
other words, if you find the defendant had possession of the drug involved in this 
case and while in his possession there were no appropriate taxpaid stamps for 
the drugs, those facts constitute prima facie evidence of a violation of the statute 
and the jury may find the defendant guilty on that charge without requiring any 
further proof. Of course, whether or not the defendant had possession of the cap- 
sule of heroin involved in this case is for you to determine. 
Now the first count of the indictment charges a violation of the statute that , 
I have just read. It charges the defendant with having on August 21, 1957 pur- 
chased, sold, and dispensed not in the original stamped package and not from the 
original stamped package, a narcotic drug, that is, one capsule containing a mix- v 
ture of heroin hydrochloride, quinone hydrochloride, milk sugar, and some other 
gadgets. , 
The second count charges a violation of another statute which reads as fol- 


lows: 


a 





‘“‘Whoever fraudently or knowingly imports or brings any narcotic drug 
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into the United States, or any territory under its control or 

jurisdiction, contrary to law, or receives, conceals, buys, sells, 

or in any manner facilitatestransportatién or sale of such nar- 

cotic drug, after being imported or brought. in, knowing the 

same to have been imported contrary to the law, shall be 

punished by the penalty the statute describes.’’ 

In other words, the law makes it a criminal offense either to fraudently 
or knowingly import any narcotic drug into the United States contrary to law 
or to receive, conceal, buy, sell, or facilitate the transportation or conceal- 
ment of sale of any such narcotic drug, knowing the same to have been im- 
ported contrary to law. Now the law goes a step further. It provides that 
the Government does not have to prove every element of the offense as the 
statute analyzes. If the defendant is shown to have possession of the narcotic 
drug such possession, the statute provides, shall be deemed sufficient evi- 
dence to authorize conviction unless the defendant explains the possession 
to the satisfaction of the jury. 

In other words, if you find the defendant had possession of this narcotic 
drug referred to in the indictment, from that fact alone, you are at liberty 
to find the defendant guilty of a violation of the statute without anything more, 


_ unless the defendant either by himself or by some other witness, explains 


the possession of the drug to your satisfaction. The reason is this: All nar- 
cotic drugs are imported and the presumption is they have been imported il- 
legally unless the contrary appears, according to the statute to which I have 
just referred. The law relating to narcotic drugs includes opium, and any 
compound, salt, derivative, or preparation of opium. Heroin is a derivative 
of opium, and, therefore, the law relating to narcotics applies to heroin which 
is involved in this transaction. 

Now this trial took a very short time and the evidence is very brief. 
The issue is very simple and you could decide it easily one way or another 
and, therefore, I shall not devote very much time to discussing the evidence 


but I shall summarize it in a skeletonized fashion very briefly. 











85 


60 


Pursuant to a search warrant the police officers went to an apartment 

which, at that time, was occupied by the defendant. One of the officers testi- 
fied that there was a knock on the door. One of the officers having been stationed 
outside, that officer testified he saw the defendant go to the window and put ™ 
his hand into a bird’s nest in the awning outside the window. Another officer 
testified when they walked into the premises, pursuant to a search werrant : 
they followed the defendant into the bathroom and recovered from that bird’s . § 
nest, narcotic paraphernalia and one capsule of white powder which the Govern- + 
ment Chemist testified contained heroin hydrochloride, and, also, he testified 
that needles and syringes that were among the narcotic paraphernalia had traces 
of heroine hydrochloride on them. Now, the defendant took the witness stand and iy 

denied that he put anything in the bird’s nest and he denied that the para- 
phernalia and the capsule of narcotics belonged to him. It is for you to de- 
cide where the truth lies. This is your function. What I have said about the 
evidence is not binding on You. You must make your own decision and my 
remarks on the evidence are intended only to help you. My instructions are 
binding on you only as to the law. But again in reaching your decision, as I 
have suggested to you on other occasions, you must use the same practical 





approach, the same ordinary intelligence, the same ordinary common sense, 
that you would employ in determining any other important matter that you 
have occasion to decide in the course of your every day life. 

You will render a separate verdict on each of the two counts of the in- 
dictment. In each instance, your verdict should be guilty or not guilty and, of ' 
course, as you are well aware, you must reach your verdict by an unanimous % 
vote. 

Are there any suggestions or objections ? 

MR. STEVAS: No, sir, Your Honor. 

MR. MCKENZIE: May we approach the bench, Your Honor ? R 

THE COURT: Yes, indeed. 

(At the bench:) 

MR. MCKENZIE: Would you consider defining to the jury what you mean 
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a by the term ‘‘moral certainty’*? 

86 THE COURT: I decline to amplify my instructions specifically as there 
has been no previous request but even so I would be glad to amplify if I 
thought that the ends of justice so required. 

MR. MCKENZIE: I ask you now to instruct the jury onthe defendant’s 
theory there were three other persons in there who were addicts and that 
possibly the possession was in them ? 

THE COURT: I decline to give any such instruction. 

MR. MCKENZIE: I ask you finally to instruct them as to the law on posses- 

, sion, what possession means. 

4 THE COURT: What is your specific request ? You know! offered you an 
opportunity to submit requests prior to my instructing the jury. 

MR. MCKENZIE: I certainly do, but I certainly did not know anything 
about this case until yesterday afternoon. 

THE COURT: I think I shall not entertain an oral request to instruct 
the jury as to possession unless you state what you request me to instruct, 

MR. MCKENZIE: I request you to charge the jury that there is no evi- 
dence of actual possession of the contraband in the defendant. 

THE COURT: I decline so to charge. The jury has a right to find from 
the evidence that the defendant had the contraband in his hand and put it in 
the bird’s nest, 

* 87 MR. MCKENZIE: Finally, I want it put in the record that since this is 

an assigned case that I have been almost every day in this Court. This fellow 

is confined in the jail and I can visit him from nine until three, and from nine 
until three I was up here so if I did not have a better preparation or more re- 
quests, I have had no opportunity. 

THE COURT: I think you have done a very good job. As a matter of 
fact, I have often made the remark and I mean it in all sincerity, that many of 
the lawyers do a better job for their unpaid clients, or at least as well, as they 
do for their paid clients. I do not mean you neglect your paid clients but you 


certainly do a conscientious job for your unpaid as well. 
* * * * © © © KF * 
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JURISDICTIONAL STATEMENT 


This is an appeal from a final order of the United 
States District Court of the District of Columbia. The 
jurisdiction of this Court is invoked under Section 1291, 
Title 28, United States Code. 

The judgment appealed from is a final judgment within 
the meaning of the applicable provisions of law. An appeal 
was duly noted and perfected within the time provided by the 


applicablo statutes and General Rules of this Court. 





STATEMENT OF THE CASE 


This case begins with an "Affidavit in Support of a 


U.S. Commissioner's Search Warrant" dated August 21, 1957 
sworn to by Thomas Didone, Jr., Detective, Narcotics Squad, 
Notropolitan Police, District of Columbia. The affidavit 
sought a scarch warrant for Apartment 36 at 1136 Meridian 


Place, N.W., Washington, D. C., including window spaces of 





tho apartment. The affidavit asserted that the apartment 
was "occupied" by Appollant and ono Earlinoe Richardson, tho 
intter not being involved in this appeal. : 

The affidavit appears in full on pages 11 and 12 of the 
Joint Appendix. It stated that Detoctive Didone "rdeeivod 
information" on August 20, 1957 that Appellant was "involved 
in tho illicit narcotic traffic" ana "kopt 2 ready supply of 
horoin in the apartment", Tho affidavit furthor stated th-t 
"tho sourec of information," othorwisc umnamed nnd unoxplained, 
related "thot on many occasions it hod gone to the apartment 
and purchased narcotic drugs" that narcotics wore socre tod 
there; that the source of information had givon informa tion 


to Detective Didone "on previous occasion ond it was! correct, 





and beccuse this some information is given by other sources", 
also unnamed or otherwise explained, Detectivo Didon¢ "does 
beliove that thoro is now illicit narcotic drugs boing 
sccroated [sic] in tho -bovo apartment" by Appollant. 

Tho affidavit furthor statod that Appellsnt is "font1tar" 
to Officor Didono and "to othor mombers of tho Nareotic Squad," 
The affidavit does not in any way oxplein the eireums tances 
under which Appellant was a familiar -- except to say thit ho 
had "admittod to the uso of nercotic drugs" and aisplayod 

"nocdlo marks ss ovidenco of the same," but without in ony 
way oxplaining or particulorizing tho circumstancos of such 
familicrity and such admissions, or to whom tho admissions 








might have beon made. 

Rosponsive to tho affidavit, a Search Warrant for Apartmont 
36 including window spaccs “occupiod by" Appellant was issuod 
by 2 U.S. Commissioner undor date of August 21, 1957 CSsAe 1078 

On August 21, 1957, pursuant to this Soarch Warrant, Officor 
Didone and other police officers raided and broke into Apart- 
mont 36 and scized a single capsule of heroin and other p2ra- 
phornalia letor uscd in ovidonco against the Appollisnt at tho 
triol. Tho circumst2nces of tho search and soizuro ore 
describod more fully bclow. 

On August 22, 1957, Officor Didone awore out 2 complaint 
for violation of tho narcotic laws by Appellant in which it is 
statod "that on or about August 21, 1957" Appollant "did 
unlawfully possess 2 narcotic drug, to wit, horoin", (JA. J°. 

On August 26, 1957, 2 U.S. Commissionor issued 2 "Final 
Commitment" to Appellant who had beon arrostec upcn tho charge 


of Officor Didono that ho "did unlawfully posscss horoin". 
(F.Ac 2) e 


A Grand Jury Indictmont, filod October 31, 1957, charged 


Appellant in two counts with violation of the narcotic lows: 
tho first count, that on or obout August 21, 1957 Appellant 
purchased, sold, ote. not in tho original stampod package a 
narcotic drug in viclztion of 26 U.S.C. Soction 70a; tho 
socend ecunt, that 'on the semo dato Appellant facilitatod coor 
conlmont, solo, ote. of a narcotic drug in violation of el 
U.S.C. Section 17h (J.A. 2-3). 

Appellant ploadod net guilty on Novombor 8, 1957. (J... 3). 
On Novombor 12, 1957, appollant filed pro so 2 "Motion to Dismiss 
tho Indictment.” This motion, printed in the Joint -ippendix 
ig more literate than ‘ppellant is capable of being, was 
evidently tho work of 2 "jail houso lawyor". The tactics and 
enntont of this Motion reflect tho lack of professional knowlodgo 





of whoover proparod it. The Motion pro so, among cther things. 


said that "property was scizcd, not from Petitioner and not 
frem any of Potitioner's personal property". It further 
stated in moving to dismiss that "Potitioner ccntonds that 
the place of arrest is nct his home although he has stayed 
thero before, which gavo no groundste belisve that property 
not in this possessin~n and not heaving marks of personal 
identification belong to Potitionor". (JA. h). | 
Shrr tly thoroaftor, this case was assigned te a momb or 
of the District of Cclumbia Bar whe on Novomber 26, 1957 filsec 
2 carofully propared "Motion to Suppress". (J.2. 5).| The 
Motion to Suppross was Basod gconorally on the ground that tho 
evidonee scized in the exccution of the Soarch Warrant ought 
to be suppressed because the warrant had beon issucd contrary 
to law. The Motion made cloar thit the affidavit in support 
of tho warrant roveale? upen its face that there was no adequate 
establishmont cf prom ble cause. 
At & proetrial hearing on tho motions, assigned counscl 
repudiated Appellant's motion to dismiss pro so but strongly 
urged that tho mction to suppress be granted. (J.A. 13-22). 
The Government mado no argumont with respect to tho validity 
of the search warrant but urged only that Appollant hae no 
standing to move to suppress because ho did not claim| ownership 
ef tho evidence seized nor have an intorest in tho prenisos 
searched, (J.i. 798, 13-1}, 20-22.). | 


Counsol fcr Appollant in the court below put Appollant 


| 
| 


en the stand in tho pre-trial hearing of the Motion to 
Suppress and showed, without contradiction, that the Lcastnene 
which was tho subjoct of tho soarchms loased by ono Evans 
arthur, 2. friond -f Appollantts (J... 15). Evans Arthur gave 
Appollent "tho uso of that apartmont™ and he gavo Appellant 
the key to it (J.a. 15) while Arthur was away in Philadelphia 


for somo days (Jee 17). Appellant did not claim thet he was 








living in tho apartment but ho did assort tht ho was in and 
using tho promisos by srrangomont with his frion? .t the time 
ef the scarch ond soizuro (J... 17). 

Chiof Judgo Laws whe heard the pro-trial moticn donicc 
it as folling "within tho decisions of the Court of Apposls" 
(J.4. 22). It is apparont frem the transcript of theso 
precoodinzs an) the Gevornmment's momorancum in oppositicn to 
the Motion to Suppress that the decision of Judge Laws ws 
basod on opinions of this court belioved to ostablish that 
ene weois 2 guost licks requisite standing to move to suppress 


unless ho cleims ownership or 2 possessory interest in tho 


preperty scizod. (J... 7-8, 1h, 18, 20-22). 


The case thorcupon was tricd before 2 jury on January 31, 
1958. it the cutset of tho trial, ccunsol ronowod tho Uetion 
to Suppress. [Tho word "codicil" which appears J.i. 23 
ctrhously should resi “"contrepane".] Judge Holtzoff, boforo 
whom tho tricl was hea, denied tho motion -n tho greunc thet 
Judge Laws! proetricl docision was binding on him (J.i. 23). 

In the course of the trial, certain cthor mattcrs relevent 
to this oppecal wero disclosed for the first timo. Officsr Dicone 
tostitiod that :n August 20, ho rocoived a tip “in the hallway 
outsiece the Narcotic Squad office" on tho basis of which ho 
obtattied the warrant. (J.A. 25). On august 21, ermee with tht 
warrent, ho went to 1436 Meridian Place secempanioe by Ofrie. 
Feglo, Forguson and Bonaparte. (J... 25). Officer Benaparte 
in plain clothes (J.A. 53) was stationec outside tho builing 
in a positicn where he weuld tw able to lonk at the window of 
Apartment 36 threo floors above (J.A. 26). 

Officor Didono testifiod that ho and tho other officers 
wont to tho third floor and knocked on the door of .ipartment 


36 (J.A. 26). Officor Didono continucd his testimony: 








"Thoro was a door of wood and it has 2 frosted glsss 
slate cn it so I knocked on the door ani I observer on 
image shaccw on tho other sido of tho door, I remcine:! 
mort [sic] te the calling of 'Whese there! and dh ortly 
thoreaftor I saw the shadow fado away end wolk amay from 
the door and I hoaré 2 woiee which I recoynized as tho 
Gofondant called somewhere 2nd said 'Call the janitor, 
thoro is somoono at my door and ho won't go away. 
Wo remained moot [sic] and then Officor Fogle wont 
downstairs and left us. Shortly thereafter ho mi cueaee 
t~ whoro we wore in frent cf apartment 36 ond ho had ol 
jonitor with him. I idontificd mysclf to the janitor 
on’ tela him we he? 2 soarch warrant for the premiscs. 
Tho janitor knockei on the “oor anc again the voice 
snic: ‘Whose thore'? I romained moot [sic] and the 
janitor said: 'Janitor.' The door was then oponod 
three or four inches 2n? he hed 2 night chain attache? 
on the inside. I hai my wallot cpen with identification 
oxpose2 and I placec this inside tho docr saying|I hac 2 


search warrant for the premises, This dofondant! whe ne 





opened the coor anc was standing ijircctly behin3) the 


1 
| 
ij 


partially opence docr thore, toro ani wont straipht 


back te the mthroom. Then scoing ho wes rofusing mo 
| 


ontrance I placod my hand on the chain end pullo? snd 
the night chain slippod looses. I dropped my wallet on? 
crodentials but I wont directly to the bathreem and toi 
this dcfondeant wo had 2 search werrant. I showo# him tho 
soorch warrant for the promiscs. The othor officers 
followed bohind mo." (J.4. 26-27). | 
Officer Didone further testified that he fcunc in the 
apartmont, in aaditicn to Appellsnt seversl others, kn-wn to 


be crug addicts. Officer Ferguson is saic to heve prieceotce 





to search tho promisos and rosch up into the folds of an awnin= 


| 
| 
| 








rutsize the bathroom windew into a bird's nost rn to havo 
found thoro 2 small:  packago which ecntaincd noodles, a syringe. 
on? a bottle top crokcr. Officor Didone tostifiod he frund 
2 sincle capsulo thore which contained 1.2 grains of 2 
powderccensistings of horcin hydrochlcrido, quinino hydro- 
chlorico anc milk sugar. Tho parephornalis alse were sni2 
to hevo traces -f narcotics on thom. (J... 27-28, lh). In 
the excitoment ef tho search, according to tostimrny of 
Officer Dideno at trial, ippollant "admittod the capsule of 
white powder was his" and said thet as to the paraphernalia 
"semo of it was his but not all of it™ (3.4. 28). 

The testimony of Officor Bonaparte described what trans- 
pired in his view frem the stroct threo floors belew whon 
appellant seid "call tho janitor, thoro is someone at my 
door and he won't go away". Benaparto had romained cutside 
watching tho windows while Didone an2 the cther cfficcrs went 
up to Adpartmont 36. He testirtod: 

"While I was standing outside tho window I could hoar 

a knocking frem the building and 2 colored male camo 

to the window on the third floor and yollod down te mo 

and said that semeone was knocking on his door ani to 

call tho janitor. Whilo this porson was callini: down 

te me, ho was putting his hand on an awning which 

soomee to have a bird's nest in it." (3.4. 1). 

Ho lntor ceenfrontod Appellant an? idontifiod him as 
the porsen who called down in this way. (J.4. 2). Appoticns:s 
own uncontradicted testimony when he tock tho stand at tho 
trial was that ho had gone to the M&throcm window, saw 2 man 
in plain clothos in the street outside whom ho did nt then 
know to bo an officer (J.4. 53) and "told him to get tho janitor 


ond soc who was at the front door" (J.A. 46). Tho uncontradiciod 


ovidence is that Officer Benaparte called beck to Appellant 


"opon the door and soo who it is" (J.A. 7). 





When askod at tho trial whet was going on at tho door 


that vrompted him te do what he 21ic Appelisnt answerdd "Beesuse 
somoone knecked -n tho door and said 'open the door. | Knecks. 





on? said ‘It is IJnck, Jim, open the doer Cecil! ". ne 607). 
On cross examination, Appellant was interrogste4 further 
abeut tho kneckin: cn the doer and xrbout his aeetiona tn eonsoqucne. 
The following pertinent exchanges tock plrce w& tween | 


| 
ond tho prosecuting attorney anc give an acesunt of yoliee 





boheviour. While only in a few points at varianco with that 
of the police, Appellant's tostimeny gives 2 much fullor ond 
more plausible versicn of whrt transpired. : 

Q. New why did you ¢o to the door whon there was a 
im-ck on the door? A. I wont to the coor to open it. 

Q. Now why didn't you open it? a. lftor officer Didone 


{broko into the apartment] ho statod he was the cne who 
knocko2 on the door, he statod [before Appollant partly 
unlocke2 the aoor] it was Jack, Jim, wel aon't know 
enyone by the nemo of Jnck cr Jim, (J.A. 50). [Material 
in brackets suppliod by the contoxt.] | 
is 

Q, Can you givo any roasen why y~u cid not open tho 
docr to sco whe was thero when tho knock first eamco? 
4. Because the kneck on the door, it was net an 
orcinsry knock, it wis 2 dolit rate pounding as if 


Q. Tho persen told you hoe was Jim cr Jack? 4. I 


thoy wanted to break in the door”. | 


don't kmow anyone by the name of Jin or Jack. 
Q. Did you open it up te soo if you knew the person 
who was pounding or tell them to so away? de I eskod 


whe it was. (J.aie 50). | 








Q. After the persen knocked at the dom thoro an’ told 
you his nome was Jim or Jack, whom you cidn't know, you 
then went to the Mthroom, is thrt right? A. Ne, sir. 

Q. Well, whon did you co? 1. I wont whon thoy ccntinucusly 
pouniod on the door 2nd ho weuldn't tell me his nome. -11 
ho would say was "Jim, Jack, cpon the door", 

Q Why cid you'so to tho thirc floor bethrocm wintow at 
that time? a. That ws the cnly window that wrs close 

to mo at tho door, 

Q. Did you knew somebody was soing to be cutside that 
winiow? a. Ne, sir, I did not. 

Q. Did you ge te the window fer the purpose of calling 
smicone three floors down? A. Yos, sir, tc soo if semo- 
vedy was thorc. 

Q. No telephone in tho apartment? A. Ne, sir. 

Q@. The first time you went to the door you fian't opon it, 
Sg that right? A. Yos, sir. 


Q. After you had beon to the Mmthrocm an’ hac tole him 


{[isc. plain-clothes man Bonaparte (J.A. 53)] to get the 


janitor, then you went back to tho door, did you not? 

sir. 

never went bick to tho docr? A. Net at that time. 

1 subsequently aftor you had beon te the bathroom 

window, did you net go back to the door? A. After the 
anitor knockcda, 
Q. How did you know it was tho janitor knocking? A. By 
his voice. 
Q. You did not rocognizo Officer Didono's voice? «a. No, 
sir. 
OQ. Aftor tho janitor kneckod you wont to the door? «i. Yos, 


sir. 





Q. This wasn't your aportmont? 4. Ns, sir. 
Q, Did enyone else go to the door? a. Ne, sir 
Q. Whon you wont to tho door this timo you know) 
tho janitor? «4. Yos, sir. 
Q. How dic you recognize his voice? A. Bocause I had talked 
te him cnce beforce | 
Q, When boforo? A. Ome day ho was workin: on his eer and 


| 
| 
i 


I happened to come paste 





Q. How long bofore this incidont? «. I weul |say maybe 


| 
| 


| 
1 
i 


five or six dsys before. ! 
On this occasion you had no fear in opening | the door? 
Net when the janiter called, | 
New did you removo tho littlo chain on this ocecasicn? 


Whon I opened thedoor? 


i 
| 
| 
| 
| 
| 
i. 
1 
I 
| 
| 


Yes, sir? A. No, sir. 
Thy? 4. Because the officer snatched it open. 
You unlocked the door whon you pulled it Cpon? ire 


Yes, sir. 





| 


OQ. Whon you unlocked the do-r you bolieved tho janitor 


| 
| 
i 


was outside? a. Yes, sir. | 
Q, Whon you unlocked the door can you tell us why you 
dian't romovo tho little chain? A. I didn't have time, 
tho officor snatched the door (JA. 50-52). | 
Aftor trial, dppollant was convicted on both counts. On 
March 3, 1958 ho was sontencod: on count ono, from two yoars, 
four months to sevon yoars for tho conviction uncer Section 
h70ha, Title 26 U.S.C.; on count two, soven yoars for tho 
conviction under Section 174 Title 21 U.S.C., tho sontonccs 
to run concurrently (J.i. 8-9). | 
A fow days Intor Judgo Holtzoff granted 2 roque st to 
appeal in forma pauperis and ordered the transcript 


supplied at the oxponso of the Govorrmmont. 


This appeal ensuode 








CONSTITUTION, STATUTES AND RUDE S INVOLVED 


4S TO SEARCH ..ND SEIZURE: 


U.S. Constitution, imondmont IvV- 


Tho right of tho poople to be securo in their porsons, 


houses, papers, onc offoects, acainst unroasonablo soarchos 
and scizures, shall n-t bo violated, and no werrants shall 
issus but upon prombdle causo, supperte? by oath or 
affirmation, and particultrly coscribing tho placo to 
be scarched, and tho porsons or things to be soized. 

Fo@oral Rulos of Criminal Precodurc, Rulo lile)- 

Motion fer Return cf Property and to Suppress Evidence. 
{. persen agsricved by an unlawful scarch and seizuro may move 
the district ccurt fcr the district in which the proporty was 
scized fcr tho return of the preporty and to suppress fcr usc 
2s cvidence anythin; so obteinod cn the ground that . e .- 
(2) tho werrent is insufficicnt -n its faco, or... (hk) 
there was not probable cause for belioving tho oxistence of 
the creunds cn which the warrant was issuod, or (5) the war- 
rent wes illesally executod. The judgo ghnll rocoivoe ovicenco 
en any issue of fact necessary to the docisicn of the motion. 
If tho moticn is granted the proporty sh2rll be restored unicss 
othcorwise subject tc lawful dotention and it shall not be 
admissible in evidence .2t ony hearing cor trial. The motion 
tc suppress ovidence may alse bo made in tho district where the 
trial is to be had. The moticn shell bo mado bofers trial or 
hearing unless opportunity thoroefor cid net oxisti or tho 
Cofondant ws notavaro of tho greunds for tho motion, but 
the court in its discroticn may ontertain the motion at tho 
traicl or hearing. 


18 U.S.C. 3109. 
{ict of Juno 25, 1948, C. 645, 62 Stat. 820)- 





The officor may break cpon any outor or inner doar 


or window of 2. house, or any part of 2 houso, or anything 


therein, to cxccute 1 soarch warrent, if, aftor notico of 


his cuthority and purpose, he is refused admittance cr whon 


nocessary to liborate himsolf or . porson aiding him im tho 


exccution of the warrant, 





4S TO CONVICTION BELOW: | 

26 U.S.C. Soc. h70h(a). | 

[act of au-ust 16, 1954, C. 736, 684 Stat. 550, amended 
Auge 31, 1954, C. 1147, Sec. 8, 68 Stat. 100, J- : 

(a/ Goneral requirement.--It shall bo unlawful for any 
rersen to purchase, soll, dispense, or distribute nareotic 
drucs oexcopt in the original stamped package or from the 
original stamped packages and the absence of appropricte 
taxpaid stamps from narcotic drugs shall bo rrimea facie 
evidence of a viclaticon cf this subsection by the person 
in whose possession tho some may be found. | 
21 U.S.C. Soc. 17h. 

[Act of Feb. 9, 1909, C. 100, Sec. 2(c) 135 Stat.) 61h; 
Jon. 17, 191k, C. 9, 38 Stat. 275; May 26, 1922, C. 202 Soc. 1, 
42 Stat. 596; Junc 7, 192), C. 352, 43 Stat. 657; omondod Nov. 
2, 1951, C. 666, Soc. 1, 5 (1), 65 Stat. 767; July 18, 1956, 

C. 629, Title I, Soc. 105, 70 Stat. 570)- | 

Whoever fradulontly or knowingly imports or brings any 
narcotic drug into the Unitod Statos or any torritory undor 
its contrel or jurisdiction, contrary tec law, or rocoives, 
econcoals, buys, solls, cr in any manner facilitates thb 


transportation, conccalment, or sale cf sny such narcotic 


drug after ting imported or brought fy mowing tho samo to 





have boen imported or brought into tho United Statos ecntrary 
to law, or ceonspires tc commit any of such acts in viclation 








of the laws of the Unitod States, shall bo imprisonoc not loss 
than fivo op mere than twenty yoars and, in addition, may bo 
fined not moro than $20,000. For a second or subsequont 
offenso (as dotormined under soction 7237(c) of the Intornal 
Rovenue Code of 195i), the offender shall be imprisonod not 
less than ten or moro than forty yoars and, in addition, mey 
be finod not moro than $20,000. 

Whonover on trial for 2 violation of this subsoction the 
Ccfendant is showm to hevo or to havo hac possession of tho 
narectic drug, such’ possession shall bo dcomod sufficient 
ovicence to authorize conviction unless tho defendant explsins 
the pesscssion to the satisfaction -f the jury. 

AS TO PLAIN ERROR: 


Federal Rules of Criminal Proceduro, Rule 52(b)- 


Plain Error, Plain errors or defocts affecting substanticl 
rights may be noticod clthough they wore net breught to the 


attention of the court, 





STATEMENT OF POINTS 
1. Tho ccurt below orred in denying Appollant Heandene 

to move to suppross evidonce obtained through an invalid 

search warrant, which evidonce was essontial to the prosccution. 

Tho Appollant was more than 2 "cucst" or "more cuost" and as 

such hed standing to move to suppross teccuso of his intorcst 


in tho violatcd premiscs,. 





2. Even if only a "mere guest" or a "mest", thero is 
at loast one rocont decision by a panel of this court and 
stronz cpinions by members of the Suprome Court inconsistont 


with denying Appollant standing to suppress. 


3. Roquircmont thrt 2 party claim possessory intcrest 


in evicenco scught to te suppressed in casos where possession 

is an ingredient of the crime nullifies important ponstitutional 
rights. In such cases, moreover, a possessory interest -- should 
that be held necessary -- sufficient for purposes of moving to 
suppress is in fact established by the claim necessarily made 


by the Government, | 
h. The police in this case violated Section 3109 of 





Title 18 U.S.C. Unquestioned decisions of the Supreme Court 
and this court establish that Appellant merely by be ing presont 
in the violated promises had necessary status to move to 
suppress te cause of police violation of Section 3109. In the 
circumstances of this case, the court should invoke Rule 52(b) 
of the Rules of Criminal Proccdure to correct this plain error 
even though not raised bolow, : 


| 
1 


| 








SUMMARY OF ARGUMENT 


Three preliminary mattors in this caso are so clear 

that they can bo disposod of summarily in this phaso of 

the briof. Thoy arc thit the scarch warrant was invelid, 

that without tho cvidence soized thoro would have been no 
evidence to support the prosecution and that timely motions 
wore madc to suppross.e 

Tho scarch warrant wes inv2lid because issued without 

the necossary showing of probabl3 causo. It was issucd solcly 
on tho basis of on affidavit cxecuted by Officer Didone. The 
affidavit on its face revoals only thet the polico officor in 
question roceivod a tip from an unnamed sourco to the cffoct 
(1) thet Appellant was involved in an illicit narcotic traffic 
at the promises oovered by the warrant, (2) that Appellent kept 
a ready supply of heroin on hand in the premises, (3) thet on 
many occasions tho unnamed source purchasod narcotic drugs from 
Appollant at that placo and (4) that such drugs wore socretod 
on tho person of the Appellant or elsewhcro in tho apirtmont, 
ingluding a window lodge. The affidavit sought to lend weight 
to the unnamed source by asserting thxt the same source had on 
previous occasions given information that was correct ond that 
this same information had been given by other unnamed sources. 
Finally the affidavit stated that Appellant was "fomiliar" 

with affiant and othor mombers of tho narcotic squad and had 
admitted to tho use of narcotics and had displayed neodlo 
marks 2s evidence of such use. The affidavit in no wey oxplrins 
the circumstaneds of tho alleged familiarity with the Appell mt 
or to whom 2nd under what circumstancos the allogod admissions 
were mado. 


From tho foregoing police officor Didone drow a conclusion 


of fact and law in his affidavit thxt he “does beliovs thet thors 


is now illicit narcotics being socroatod {sic]" by tho Appellant 


in the apnrtmont in quostion. 





The overwhelming weight of authority in Foderal and 


Stato courts is thet 1n affidavit of this nature += moro 
information and belief based on umnemod sources without moro == 
4s not sufficiont to cstnblish the "probable causo" necossary 
to the issuance of 1 valid soarch warrant. Soo Annotation, 1h 


aeLeRe 2€ 606 ct seq. (1950). In this jurisdiction, it is 





sottlod that a search warrant issuod on such 2 showing is 

invalid. Schencks v. U.S., 55 App. D.C. 84, 2 F. (2d) 185 

(192). This court hes suggested recently that Scheneks has 

been overruled in part by Brinegar v. United States, 338 U.S. 

160, 69 S. Ct. 1302 (1949). This suggestion was ode in 

Washington v. United States, 92 App. D.C. 31, at 32, 202 F, 2d 21h 

at 215 (1953), cert. den. 345 U.S. 956, 73 S. Ct. 938 (1953), 

reh. don. 345 U.S. 1003, 73 S. Ct. 1130 (1953). But a still moro 

recent opinion by District Judge McLoughlin decided that insof<.. 

as facts like those of the instant case cre concerned, the 

Echencks decision is still tne controlling law. Seo Unitod 

Statos v. Reynolds, 111 F. Supp. 589, 591-592 (1953). 
So far as counsel has beon able to dotormino|, 2 soarch 

warrant has never been sustained in this jurisdiction upon 

the sis of an affidavit by 2 polico officer asserting more 

information ané@ belicf on the strongth of on unnamod tip. 

This is precisoly the situation in Schoncks anc Roynolds 

where such sonarch warrants wore struck down. Tho only 

additional circumstance which coulec possibly bo reforrod 

to in the affidavit here in support of the gameant is tho 


vague claim by the police officor that appollont haz in some 





unspocificd way boon "familiar" with tho affiont land othors 
in tho marcotic squad and that in some cqually unspocifiod 
circumstance and to somo unnemod individual, Appaliant acmittec 
to tho uso of narcotic drugs and displayed noodle marks. Evon 


as to these circumstances tho affidavit on its face amounts to 








nothing more than a statement of information and bolicf from 
an umnamed source and not of first-hand knowlodgs oexcopt as 

to "fomiliarity", Familiarity standing alone is a meaningless 
cssertion; nor doos anything in the affidavit give tho allogoc 
familiscrity te twoen Appellant and the police meaning. 

In fact the Reynolds caso affidavit in support of tho 
soarch warrant was strongor than the one here. In Roynold's 
the affidavit stated that Roynolds was "nh known poddler of 
narcotic drugs in Washington." In Schoneks the affidavit 
was even stronger than in Roynolds. Both were struck down cas 
invalid. In cach of thom the police had opportunity and coulc 
have revoaled the supposed sourco to tho U.S, Commissioner and, 
if thoy existed, thoy could havo beon questioned to ascertain 
whether probable causo cid in fact oxist. 

The only evidence to sustain the prosecution was that 
obtained thr | execution of the illogal search warrant. 
Police officers with the search warrant broke into the apart- 
mont where Appellant was found after a considerable intorval 
when they wero knocking on tho door without identifying thom- 
selves. Another plain-clothos man stationed outside tho 
apertmont testified that during the knooking he saw Appellant 
in tho bathroom window ond "putting his hand on an awning which 


seemed to havo a bird's nest in ite” Polico officers oftor thoy 


broke in testified that they found in a2 bird's nest in tho 
awning a capsule of horoin compound and paraphormalia used to 
administer drugs. On the basis of this evidence and an allegod 
admission during the course of the soarch that the narcotic 
capsule was his, the Govornmont rosted its casc tmt the jury 
could infer that Appellant had possossion of narcotics. 
Possession proven, conviction would follow automatically 
puysuant to the nareoties laws under which Appellant was 
indicted. Had the illegally seized.evidence been supprossod, 
there could havo boon no tostimony to connoct Appellant to ony 
criminal act. 





Appellant made _a timely pre-trial motion to suppress 


evidence on the ground that the search warrant was invalid. 


The pre-trial motion was denied without any inquiry into the 


merits of the motion and solely on the ground that the 





Sppellant did not have standing to make the motion. The 


motion was renewed at the beginning of the trial end ths 


trial judge refused to consider it on the ground tet a 


different judge had decided the question in disposing of 


the pre-trial motion. 


ent 


The remainder of this summary deals with matters to ke 


elaborated in the argument. 
le The District Court erred in refusing to 
motions of Appellant to suppress evidence seized 


of a plainly invalid search warrant. 


grant timely 


in execution 


The Government contended 


and the District Court held that Appellant had no standing to 


move to suppress because he failed to establish 
interest in the premises violated and, in the al 


failed to claim owmership or possessory interest 


sufficient 
ternative, 


in the 


evidence seized. Appellant in fact had a sufficient interest 


in the premises violated in that he was given the use of the 


apartment in question during a period of days 


tenant was out of the city; he had the key to th 


from the tenant and did, in fact, use it and was 


the time of the unlawful search. He was therefo 


a mere guest or just a guest and 


when the 


e apartment 


present at 


re more than 


as such had standing to move 


to suppress without claiming ownership or a possessory 


interest in the evidence in question. 
2. 


"ouest 
that such parties do not have a st 


from a failure to construe correctly recent dec 


Whether or not Appellant was a "mere aa or just a 
" within the meaning of opinions of this and other courts 
anding, such opinions result 
isions of the 








Supreme Court. Reasonatily construed these decisions support 
the argument that any guest has standing to move to suppress 
or at the very least, and contrary to certain opinions of 

this court, leave the question open. Moreover recent opinions 
of this court which would deny standing to this Appellant are 
not rationally consistent with another fairly recent decision 
of this court. 

3. The opinions of this and other lower courts that 
parties without an interest in the violated premises must claim 
a possessory interest in the evidence sought to te suppressed 
in order to give them standine so to move require a party to 
choose between equally important constitutional rights -- on the 
one nand that of the Fourth Amendment, on the other hand that 
of the Fifth. The éffect of these opinions is unjustly to 

wllify constitutional rights in cases where possession is an 
ingredient of the crime charged. In such cases where the 
-surts require a defendant specifically to claim possession 
they ignore one important circumstance always present. This 
circumstances is that the Government has, as in this case, 
assorted at the outset and continuously, through the 
Sndictzent and complaint and otherwise, that the defendant 
hes e possessory. interest in the evidence sought to be 
suppressed. If such possessory interest should te held 
essential to standing to move to suppress, the courts ought 


to recognize, as at least one has, that the Government's own 


*~ end cherge establish that interest sufficiently to make 


him on "aggrieved party " with standing to move to suppress 
without specific claim by him of a possessory interest. 

he Section 3109 of Title 18, U.S.C., as construed by the 
Suprome Court, prohibits an officer even when executing 
a valid search warrant from breaking into an apartment 
without first giving notice of his authorityand purpose. 


In the present case, the police officers, far from giving 





j 
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notice of their purpose and authority sought to conceal them 
in a ruse to cain entry into the violated premises. Unlixe the 
application of Rule lite) of the iules of Criminal Procedure, 
which for other purposes allows only a "person aggrieved" to 
question the validity of a search, Section 3109 of Title 18 
U.S.C. as construed by the Supreme Court and this court 

have established that breaking into an apartment, without 
notice of authority and purpose, invalidated the search as 

to anyone present. The Supreme Court's decision involved the 
permanent occupant of an apartment. But this court has handed 
down a veryrecent decision allowing a person present in an 


apartment, other than the occupant, to question compliance 





with this statute; the decision of the court which thus held 


has, so far as counsel for Appellant has Been able to ascertain 


not been contested or questioned by decisions by this or any 


other court. The question concerning compliance) with Section 
3109 of Title 18 U.S.C. was not raised in the court below. But 
compelling reasons exist for invoking the discretionary power 

of the court under Rule 52(b) of the Rules of Criminal Procedure 
to correct this plain error affecting substantial rights of 
Appellant in the court below, | 
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This section of the Argument deals with Appellant's 
standing to move’ to suppress under Rule hile) of the Rules 
of Criminal Procedure as an "aggrieved person” for purposes 
other than suppression of evidence for violation of Section 
3109 of Title 18 U.S.C. The problem of the violation of 
Section 3109 is dealt with separately in Part IT of the 
Argument. 

The term “aggrieved person” has led to much litigation 
on the part of victims of illegal search and seizure. And 
the Constitutional Guarantees of the Fourth Amendment have 
been mired in a clutter of technical determinations in the 
lower Federal Courts. The decisions as 4 body tend to rob 
the innocent of that protection against overzealous police 
officers which the Constitution contemplated and do a dis~ 
service to the police who are entitled to clear guidance in 
the performance of their duties. See in this connection, 
Grant, Circumventing the Fourth Amendment, 1h S, Calif. L. Rev. 
359 (19,0). It is against the background of this body of 
opinions that the instant case should be considered. 

Recent commentaries have collected the voluminous cases. 
E.g., Annotation, 50 A.L.R. 2d 531 (1956); Annotation, 96 L. 
Ba. 66 (1952); Judicial Control of Illegal Search and Seizure: 
Comment, 58 Yale L.J. Uj) (1948). One point that seems clear, 
despite language to the contrary in decisions ff the courts 
is that the standing of a guest to move to suppress is in fact 
in confusion. See, @eg-, 50 A.L.R. 2d Supra at 580. This is 


only natural since, despite the fondness of judges for using 


tre word, the term guest is loose and imprecise. Use of tks 
word tells nothing by itself: it can mean overnight guest, 
dinner cuest, weekend guest, summer guest, teatime guest, 


business guest ami so on, The word must be explained whenever 





used if it is to be a determining factor in whether or not a 
guest can be an "aggrieved person" for the purposes of standin;: 
under Rule lhi(e) dealt with in this part of the Argurent. 

1, Appellant was more than a "rere guest” a just a 


"suest" and as such had standing to move to suppress om 


The question in substance should be ~- unless as urged 





presently this court should break new ground -- whe ther 

the party is the kind of guest who has such a strong interest 
in the prem ses thet he ought to be given standing in the same 
way that householders, tenants, even tenants by sufference, 
even tenants under illegal leeses are now protected. See 
United States v. Blok, 88 App. D.C. 326, at 327-28, 188 7. 2d 
1019, at 1020-21 (1951). 


Appellant here was more than the "mere guest”? who lost 





in Gaskins v. United States, 95 App. D.C. 34, 218 F. 2d 7 
(1955). He was more than the “guest” who lost in the most 
recent case squarely on the point in this court, Accardo ve. U.S- 


791 App. D.C. 162, 247 F. 2a 568 (1957); cert. den. on petition 
pro se, 355 U.S. 898, 78 S. Ct. 273 (1957). He was given the 


| 
use of the apartment in question by the tenant during the 


latter's absence from the city; he was given a key by the 
tenant; he in fact did use it; he was called the "occupant" 
by the police when they swore out the defective affidavit in 
support of the search warrant (J.4. 11, 15-17, 49). He was 


called the “occupant” by the U.S. Commissioner (J.‘. 8). He 





was in fact present in the apartment when the police illegally 
broke in. It is true that in parts of his testimony he 

seems to be qualifying the nature of his occupancy. He 

did so in the ill-advised Motion to Dismiss pro se before 

trial counsel was assigned. The same is true of his 

testimony on cross examination at the trial long after standing 
to suppress was denied him (J.‘. 49). But these ambiguities 


in his statements ought not be held against an ignorant man, 








suspicious and confused about his rights, obviously torn 
between the advice of trial counsel and the jail house 
lawyers who first got him in hand. That he was wholly 
unaware of and could not comprehend the subtleties of this 


problem -- which has so much occupied learned judges -- is 


patent from a reading of his testimony. 


Tre court should consider how it would view this case 
a completely reputable, law abiding citizen were involved, 
is the way the court ought to view the case as the Supreme 
Court has repeatedly indicated. "Ne have hed frequent occasion 
to point out that a search is not to be made legal by whst it 
turns up. iIn law it is stood or bad when it starts and does not 
change character from its success’. United States v- Di Re, 
332 U.S. 581 at 595, 68 S. Ct. 222 at 229 (1948). (fuoted with 
approval in Miller v. U.S. decided by the Supreme Court, June 
13, 1958). 

Suppose, as so commonly happens, a man leaving the city for 
a time gives a friend the use of his apartment and the key to it 
as Evans irthur did with Appellant. Suppose the friend while 
using the apartment is subjected to an illegal, violent breakin: 
in by the police, such as occurred in this case. It is difficult 
to believe in such a case that the law would allow the so- 
called gueat to move to obtain the return, say, of intimate 
private papers of the absent tenant which the police might hove 
seized in their zeal. It is difficult to believe the law 
would require the friend to claim ownership of such papers 
of the tenant -- who might be abroad -- in ordér to allow 
standing. There is no possible justification under the 
Constitution and the laws for treating Appellant differently 
in this case from the way the Courts could be expected to 
treat the kind of "guest" in the supposititious case just 
Gescribed. 





2. Even if Appellant should be regarded as a "guest" 
or "mere guest", disclaiming possessory interest in the 
seized evidence, there is strong authority for ceiving him 
standing to move to suppress -- This point assumes, without 


conceding, that Appellant's situation can be held) comparable 
to that of Appellant's in Accardo and Gaskins. But these cases 
do not jibe satisfactorily with recent Supreme Court opinions 
nor with this court's decision in Blok. | 


In Blok a girl was given standing to suppress) though she 





disclaimed an interest in the evidence. The only basis for 
Siving her standing was that the evidence was found in a desk 
assigned to her in the offices of her employer. In failing to 
give effect to the logic of Blok, the courts have also miscon- 
ceived the effect of two recent Supreme Court dexistonss 

U.S. v. Jeffers, 342 U.S. 48, 72 S. Ct. 93 (1951) ana 
McDonald v. United States, 335 U.S. S51, 69 S. Ct. 191 (1948). 





To read Jeffers and McDonald as if they supported Accardo 
| 


and like decisions is to misapply them. | 
Jeffers stands only for the proposition that where @ party 
is given standing to suppress solely on the ground of an 
interest in the evidence seized, it is necessary to establish 
that the evidence was legally susceptible to his having such an 
interest. There is nothing in Jeffers to suggest, as this court 
has evidently been doing, that a guest must claim an interest 
in the seized contraband as the only way to establish standing. 
Whatever the decision when Jeffers was still in this court, 
that case in the Supreme Court was decided squarely on the 
ground stated above and on no other. It leaves open the 
question of whether a guest has standing hy that circumstance 
alone. | 
McDonald is more complicated and the opinions bf the 
several judges must be considered separately to discern the 


true significance of the Court's action. First, we may dismiss 





the opinion of the three dissenters, Mr. Justice Burton, who 


ae 








was joined by Chief Justice Vinson end Hr, Justice Reed. 
They concluded that in that case no search and seizure 
had in fact occurred, hence they did not concern themselves 


in any way with questions here. 


The majority in McDonald, consisting of Mr. Justice Black, 


Mr. Justice Frankfurter, tir. Justice Douglas, Tir. Justice 
lurphy, Mr. Justice Jackson, Mr. Justice Rutledge end lir, 
Justice Burton, all did concern themselves with questions 
relevant to the instant case -- except possibly Justice Black 
who joined in the result. Nr. Justice Douglas wrote the opinion 
for the majority. But Justice Rutledge and Justice Jackson 
(with Justice Frankfurter joining him) wrote separate con- 
eurrences elaborating their own views and making clear that 

they thought a guest had standing. 

Interpreted in its worst light from the standpoint of 
Appellant Mr. Justice Douglas' opinion for the Court says 
that "Even though we assume without deciding that Washington 
who was a guest of McDonald had no privacy that was broken 
when the officers searched “‘cDon2ld's room without a warrant, 
we think that the denial of McDonald's motion was error thst 
was prejudicial to {his co-defendant) “‘ashington es well.” 
See 335 U.S. 451 at 456, 69 S. Ct. 191 at 193. But the 
most that can be said of these remarks is that they leave 
open the question of a guest's right to move to suppress. 

The more reasonable view of these remarks, however, is that 
they would be extended, if necessary, to give a guest standinr, 
else we are left with an irrational technical refinement of 
law under which the constitutional rights of a guest turn 
upon the accident of whether or not he is tried with a 
tenant or householder as co-defendant. This view is rein- 
forced by the stron; concurring opinions of Justice Rutledge 
ana Justice Jackson (with Justice Frankfurter joining him). 
Rutledge apparently thought simply and decisively that the 
guest's privacy had been invaded, that the Constitution 

had been violated by the police, that the guest ought 
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to bave in his own person standing to suppress the! evidence in 
question. Mr. Justice Jackson in a powerful opinion on the 
reasons for the Constitutional Guarantees of the Pounth 
Amendment and the degrees of practicability of various measures 
of enforcing it concluded: 

"As to defendant “ashington: He was a guest 
on the premises, He could have no inmunity from 
spying and listening by those rightfully in the 
house. But even a guest may expect the shelter of 
the rooftree he is under against criminal intrusion". 
335 U.S. 451 at 461, 69 S. Ct, 191, at 196. 
This analysis of McDonald ought to make something clear 





which the lower courts have not thus far recognized: it not 
only leaves the way open but it encourages them to give any 


guest standing to move to suppress. 


3. Finally, there is a strong argument for Appellant, 


in this aspect of the case, which the Federal Courts have 
almost always overlooked -- Courts, including this one, 
have su-gested that parties in the situation of Appellant 
are in a dilemma which they should be left to stew in. if 
they claim a possessory interest in the evidence in order 
to obtain a hearing on motion to suppress they thereby 
make admissions which, should they be tried, may be used 
against them. See Accardo, 101 App. D.C, 162, at/163, 2h7 
F, 24 568 at 569. What the courts have not carefully 





considered is that in imposing this dilemma on defendants 
they force them to choose between their Constitutional 
rights under the Fourth Amendment, on the one hand, and 
their rights under the Fifth on the other. The net effect 
of such treatment of @iminal defendants is to destroy 
Constitutional rights one way or the other. | 
This situation is aggravated in cases where, as here, 
possession is an ingredient of the crime. The result which 


some courts have thus worked on criminal defendants cannot 
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be justified omnsidering the fact that where possession is 

an element of the offense, the Goverrment will itself always 
have charged the defendant with possession from the very 

outset of the proceeding. Thus the complaint here so charges 
Appellant (J.A. 1) and this charge is repeated at all stages 

of the proceedings. Logically the dilemma ought not be that 

of the Appellant but rather that of the Government. The Govern- 
ment havine charged possession, Appellant ought to have standing 
to move to suppress on the basis of that charge -- assuming 

a possessory interest is held essential to such a motion. At 


least one Federal Court has taken this enlightened view of the 


problem, See United States v. Dean, 50 F. 2(d) 905 (D.C.D. ‘‘ass. 


1931). Cf. also Chief Judge Edgerton dissenting in Wilkins v. 
United States, decided by this court April 10, 1958. 


a a 


There is another canpelling reason for reversal of the 
conviction, uncomplicated by any circumstance except the 
unaccountable failure of trial counsel to raise the question 
in the District Court. Counsel now urges that this is an 
appropriate case for invokin: the court's discretionary power 
to correct plain error under Rule S2e(b) of the Federal Rules 
of Criminal Procedure. 

Section 3109 of Title 18 U.S.C. contains 4& Congressional 
mandate to the police in all federal jurisdictions not to break 
into a house, unless after notice is first given of the 
authority nd purpose of the police, admittance is refused, 

The decision of the Supreme Court in Miller v. United States, 
June 23, 1958, is an emphatic reminder of the great importance 
of this statutory rule. That case decided that the rule was 
applicable to the Metropolitan police officers of the District 
of Columbia. It applied the rule in the case of an apartment -- 
demonstrating that the term "house” as used in the statute 


includes an apartment, as in this case. 
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Miller involved a successful motion to apes evidence 
obtained without strict compliance with Section 3109 in the 
case of a permanent occupant. But this court in! Woods v. 
United States, 99 App. D.C. 351, 20 F. 2d 37 (1956), 


cert. den. 353 U.S. 91, 77 S. Ct. 815 (1957), held the 
mile equally applicable to one who was merely present in 
the violated premises. The panel of this court deciding 
Woods included Judges Prettyman, Bazelon and Burger. All 
three held that Appellant Shay -- who was not the occupant 
but merely present in the violated premises -- was entitled 


to enforce the statute. (Judge Bazelon dissented as to 





other features of the case immaterial here.) ‘he status 
of Shay as a non-occupant is not discussed in this court's 


opinion but is established by the lower court opinion in 


Yioods which was entitled United States v. Bell, 126 F. Supp. 


612 (1955). See especially p. 612). 

The reason why anyone present can enforce Sec. 3109 
of Title 18 U.S.C., whereas different rules have been applied 
in motions to suppress for other reasons under Rule hile), 
may be found fran comparison of the terms of fia statues and 
the terms of the rule. The statute states flatly and un- 
equivocally that an officer may not break into a house without 


compliance with its terms. The rule requires, however, that 
only an “aggrieved person” can move to saperiesas) 2t 4s this 
terminology of the rule that seems to have led bb the numerous 
refinements in opinions as to who is an aggrieved party in 
cases other than those arising under Sec. 3109. 
Counsel in this appeal can only conjecture why assigned 
trial counsel fail>d to raise this question below. The volice 
violated the statute. Far from giving the occupants notice of 


their purpose and authority, the police tried to) conceal them 





in order by ruse to gain illegal entry. ‘hen asked by Appellant 
from inside who they were, the police said at least three times 








that they remained "moot" (sic] (J.A. 26). Appellant's 

own testimony of how the police responded to his inquiry 

as to who they were is more plausible. According to hin 
they repeatedly "said it is Jack, Jim" and "open the door, 
Cecil® (3.4. 47). A plain-clothes man outside the part- 
ment responded to Appellant's plea to call the Janitor not 
by disclosing the authority ard purpose of the police -- as 
he, too, should have done -- but simply by saying ‘open the 
door and see who it is" (J.A. 47). The testimony is uncon- 
tradicted that Appellant thought the plain-clothes man was 
simply a bystander. He had no reason to believe otherwise. 
(J.%. 53). 

Vhen the Janitor came and identified himself, Appellant 
opened the door partly, leaving the chain lock on (T5205 UTIs 
Only then after a long interval of seeking entry without the 
required disclosures -- and viewing the testimony in light 
most favorable to the police -- did the police in the instant 


before breaking the chain lock reveal their purpose and 


alleged authority. (SR. 27s Ts Appellant's own testimony-- 


which there is ho reason to disregard -- was that the police 
broke the chain before he could open it. (J.A. 52). In order 
to comply with the statute the police should have notified 
the Appellant of their alleged authority and purpose when they 
first began knocking instead of deliberately concealing their 
identity and their purpose, thereby creating a situation in 
which they thought it necessary to make a violent break into 
the apartment -~- the very result the statute seeks to prevent. 
It is difficult to discern in the decisions of this 
court 2 pattern of the reasons for invoking its discretionary 
power to consider on appeal, plain error of the kind just 
gescribed. Cf. Crawford v, United States, 91 App. D.C. 234, 198 
F. 24 976 (1952); Simmons v. United States, 92 App. D.C, 122, 
206 F. 24 27 (1953); Lawson _v. United States, 101 App. D.C. 332, 


2h8 F. 2a 65h (1957); Bradley v. United States, Appe Dole 





2h9 F, 2a 922 (1957). But whatever the decisions in 


other instences, the present case contains 4 strong combination 

of circumstances for invoking the discretion given vy Rule 52(b). 
A statute of Congress of great importance has been violated 

by the police. Appellant, whatever his standing to move to 

suppress under Rule 1(e) for other purposes, certainly was a 

proper party to do so under this court's decision |in Woods. 

Trial counsel's failuve to raise the point may be accounted 

for by the difficult circumstances he encountered | in the 

court below. “hen first assigned to the case he at once 

found it necessary to develop his procedure against the back- 

ground of ill-advised action which Appellant tae already taken 

pro se. (See J.A. 3-5, 13 and R, 3). He had the case during 


a period when he was unduly burdened with other cases as the 





record established at more than one point (R. 2 Teh. 16,. 61). 

He, himself, was troubled that because of his burdens he had not 
adequately raised all points that should hsve been raised (J... 
51), [For example in designating the record on appeal there was 
an ambiguity obviously not through carelessness or lack of 
professional skill but plain, unaccountable oversight. This 
oversight was later corrected by a stipulation to supplement 

the record.] In addition to everything else, as ‘the record 
below (Re 3) and the proceedings in this court relating to 

his wishdrawal as counsel on appeal show, he was beset by 
constant disagreement with his simple client who was obviously 
being influenced by outsiders and lack of understanding of a 
lawyer's function. The atmosphere could hardly have made for 


the most effective presentation of the case. 





There is a final circumstance which deserves weight in 
determining whether this court should invoke its discretion 
to consider the question under Section 3109. It is difficult 
to read the record in this case without entertaining doubt that 
there has been a miscarriage of justice on the merits of the 


crimes charged. There was doubtless the minimum of evidence 








necessary to justify the trial judge in allowing the case to 
go to the jury. But it is impossible to say with confidence 
that the police have prosecuted the right man. There is no 
evidence that Appellant was a consistently bad man. Now 31, 
his only prior offense occurred when at 21 he w2s convicted 

of receiving stolen goods. (J.A. 46, 53). Along with all 

the others at Apt. 36, 1436 Meridian Place on August 21, 1957 
he may well have been a user of drugs. But that he -- rather 
than one of the othcrs present or someone else not present -- 
was responsible for possession of the narcotics -- the essence 
of the crime here -- hangs on the thin string of testimony by 
a nolice officer on the street three floors below that he saw 
Appellant put something into the folds of an awning outside the 
window of the violated apartment and the remark in the Didone 
testimony that Appellant said during the height of the raid 

on the apartment that the capsule of drug was his. (J.4. 41-2). 


In his plea and when he took the stand, Appellant consistently 


and stubbornly maintained his innocence. 

This case presents therefore not only the customary reasons 
for enforcing strict observance of statutory procedural require- 
ments by the police in the interest of assuring proper police 
behaviour in the case of the guilty and the innocent alike. It 
presents also the distinct possibility that violation of procedura] 
requirements has led to conviction of a man innocent of the 
serious charges against him and now serving & lengthy sentence 
for them. However lamentable the use of narcotics may be, 
such use alone -- if he was in fact a drug user -- should not 
be permitted to jail a man for many years in the face of the 
series of flagrant transgressions of lawful authority practiced 
by the police in this case. 





CONCLUSION 


Appellant urges for the reasons given in this! brief that 
this court enter an order directing that the evidence in question 


be suppressed and the conviction be reversed. 


Respectfully Submitted, 


| 
! 


Herbert 5. marks ! 
Attorney for Appellant 


(by Court Appointment) 
I certify that copies of this brief were delivered this 
2lst day of August to the office of Carl W. Belcher, Esde, 
Assistant United States Attorney, Chief of the Appellate 


Division, United States Court House, \sashington 1, D. C,. 

and mailed to Appellant, Mr. Cecil Jones, Reg. No, 1862h,, 

Box 25, Lorton, Virginia. I further certify that | this 
typewritten brief will be mimeographed as soon as| stencils 
supplied by officers of this court can be cut by my office 
and reproduced in accordance with the practice of this court 
not more than ten days from this date, that no changes in the 
brief to be filed in mimeographed form will be made, except 
minor changes aid corrections, and that a statement of any 
such changes and corrections will be served on the parties. 
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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented: 

1. Has appellant any standing to challenge the validity of the 
search warrant, when he has made no claim to ownership or 
possession of the property seized by the police, or to an interest 
in the premises searched? 

2. Is not probable cause for the issuance of a search warrant 
established, when the affidavit in support thereof, states that 
the affiant has received information of narcotic activities on 
the part of appellant, from a known source whose information 
has proved reliable in the past, particularly when similar in- 
formation has been received from other sources as well? 

3. When appellant opened the door to the premises in ques- 
tion, the door still being secured by a night chain, and a police 
officer placed his identification through the opening, identified 
himself as a police officer, stated that he had a search warrant 
for the premises, and appellant refused admission, could not 
the police then enter the premises by force? 
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Gnited States Court of Appeals 


FOE THE DISTEICT OF COLUMBIA CIRCUIT 


No. 14437 


Crecru JONES, APPELLANT 


v. 


UnrrTep STATES OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTEESTATEMENT OF THE CASE 


On October 31, 1957, a two-count indictment was filed in the 
District Court charging appellant with violation of 26 U.S.C. 
§ 4704 (a) and 21 U.S. C. § 174 (narcotics) (Crim. No. 1022- 
57) (J. A. 2-3). Appellant, on November 8, 1957, entered a 
plea of not guilty to the indictment (J. A. 3). On November 
12, 1957, appellant filed, pro se, a “Motion To Dismiss The 
Indictment,” and on November 26, 1957, counsel filed on be- 
half of appellant, a motion to suppress evidence (J. A. 3-5). 
In the motion to dismiss, appellant alleged, inter alia, that 
the “(p)roperty was seized, not from petitioner, and not from 
any of petitioner’s personal property.” He further alleged 
that “(p)etitioner contends that the place of arrest [1436 Me- 
ridian Place, N. W.] is not his home although he has stayed 
there before, which gave no grounds to believe that property 
not in his possession and not having marks of personal identifi- 
cation, belonged to petitioner” (J. A. 4). Nothing to the con- 
trary was alleged in the motion to suppress (J. A. 5). 

(1) 
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The hearing on the motions 


Both motions came on for oral hearing on December 13, 
1957 (J. A. 12-19). At that time, the court allowed appellant 
to amend his motion to suppress by adding, “that at the time 
of the search and seizure he was rightfully in these premises 
as an invitee or guest” (J. A. 13). During the hearing, appel- 
lant testified, that the premises in question belonged to a friend 
of his, one Arthur Evans (J. A. 15). Appellant denied that 
he had taken over the premises from Evans, and further de- 
nied living there (J. A. 16): 

APPELLANT. I wouldn’t say I was living there, because 
it is not my home address. I wasn’t living there. 

Mr. Strevas. What was your home address on August 
20, [21] 1957, the date you were arrested? 

APPELLANT. 811 9th Street, Northeast. 


In answer to questions by the court, appellant also stated 
that he did not pay any rent for the premises in question [1436 
Meridian Place, N. W.], and had no other arrangement to pay 
(J. A. 17). 


On the same date as the oral hearing, December 13, 1957, 
appellant’s motion to dismiss was denied (J.A.6). Final argu- 
ment on the motion to suppress was continued on request of 
appellant’s counsel, and set by the court for December 20, 1957 
(J. A. 19). After argument by counsel for both sides on that 
date (J. A. 19-22), the court denied the motion to suppress 
(J. A. 22, 6). 


The trial 
A. Testimony in general 


Trial by jury commenced on January 31, 1958 (J. A. 23). 
At the trial, officer Thomas Didone, Jr., a member of the Nar- 
cotic Squad, Metropolitan Police Department, testified, that on 
August 21, 1957, after procuring a search warrant for 1436 
Meridian Place, Northwest, in the District of Columbia, Apart- 
ment 36 (J. A. 25, 11, 10), he proceeded to those premises with 
three brother officers, at approximately 5:00 p. m. (J. A. 25). 
One officer was stationed outside the building (J. A. 25). Off- 
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cer Didone and the other officers went to the third floor and 
knocked on the door. Someone (apparently appellant), called 
“Who's there,” and getting no response, went to the bathroom 
window and yelled down to Officer Bonaparte, who was sta- 
tioned outside, to call the janitor (J. A. 26,41). At this time, 
Officer Bonaparte saw appellant “putting his hand on an awn- 
ing which seemed to have a bird’s nest in it” (J. A. 41-42). 
Later, after entry into the apartment, Officer Ferguson, in the 
presence of Officer Didone, recovered from the bird’s nest “a 
small package which contained needles, a syringe, and a bottle 
top cooker” (J. A. 27). Didone then proceeded to look in the 
nest, and in so doing, a capsule fell from it which the officer 
recovered (J. A. 27-28). According to Didone’s testimony, 
appellant admitted that some of the paraphernalia and the 
capsule were his (J. A. 28).” 

The appellant took the stand in his own behalf (J. A. 46), 
and testified, in part, that he was the individual who had gone 
to the bathroom window and who had called to officer Bona- 
parte to get the janitor (J. A. 46). He denied, however, that 
he had placed the capsule and the other paraphernalia recov- 
ered, outside the window (J. A. 48). Appellant further denied 
any ownership in these articles, and stated that when interro- 
gated concerning their ownership, he denied such at all times 
(J. A. 48). 

On cross-examination (J. A. 48), appellant also denied that 
he was staying in the premises in question on August 20 and 
21, 1957, and stated, in effect, that while the true occupant, 
Evans, allowed appellant to “use the apartment,” he did not 
allow him “to stay in the apartment” (J. A. 49). 


B. Testimony as to the entry 


Upon appellant’s request to Officer Bonaparte to call the jan- 
itor (J. A. 41, 26), Officer Fogle left the floor on which apart- 
ment 36 was located, went downstairs, and returned 


1 An additional Government witness, William C. Butler, a chemist in the 
Internal Revenue Service, testified, that the cooker, the three syringes, and 
the three hypodermic needles contained traces of heroin hydrochlorate, and 
that the capsule contained 1.2 grains of heroin, as well (J. A. 44). 
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shortly thereafter, with the janitor (J. A. 27). According to 
Officer Didone, the janitor knocked on the door, and a voice 
from inside queried, “Who’s there?” (J. A. 27). The janitor 
identified himself, and the door was then opened three or four 
inches, a night chain still attached inside (J. A. 27). 
Didone then testified on direct exarnination as follows (J. A. 
27): 
I had my wallet open with identification exposed and 
I placed this inside the door saying I had a search war- 
rant for the premises. This defendant who had opened 
the door and was standing directly behind the partially 
opened door there, tore and went straight back to the 
bathroom. Then seeing he was refusing me entrance 
I placed my hand on the chain and pulled and the night 
chain slipped loose. 


When being questioned on cross-examination regarding the 
same matter, Officer Didone stated (J. A. 34-35): 


I had my wallet open like this and the minute the door 
ajar I placed my wallet there. The door opened out- 
wardly not inwardly. 


* * * ° ° 


I identified myself as a police officer and said: I have a 
search warrant. I recognized the defendant and he im- 
mediately turned and went back across the foyer to the 
bathroom, leaving the door the way it was. I then took 
hold of the door, pulled it open and the night chain 
slipped off.’ 

On the same date trial had commenced, January 31, 1958, 
appellant was found guilty as indicted. Appellant, on March 
5, 1958, was sentenced to serve a term of imprisonment of two 
years and four months to seven years on Count One, and seven 
years on Count Two, this sentence to run concurrently with the 
sentence imposed on Count One (J. A. 8-9). This appeal 
followed. 


* Appellant’s version of the entry was almost completely contrary to that 
testified to by the officer (J. A. 47, 50-52). 
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STATUTES INVOLVED 


Title 21 U.S.C. § 174 provides: 


Same: penalty: evidence—Whoever fraudulently or 
knowingly imports or brings any narcotic drug into the 
United States or any territory under its control or juris- 
diction, contrary to law, or receives, conceals, buys, sells, 
or in any manner facilitates the transportation, conceal- 
ment, or sale of any such narcotic drug after being im- 
ported or brought in, knowing the same to have been 
imported or brought into the United States contrary 
to law, or conspires to commit any of such acts in vio- 
lation of the laws of the United States, shall be impris- 
oned not less than five or more than twenty years and, 
in addition, may be fined not more than $20,000. For 
a second or subsequent offense (as determined under 
section 7237 (c) of the Internal Revenue Code of 1954), 
the offender shall be imprisoned not less than ten or 
more than forty years and, in addition, may be fined not 
more than $20,000. 

Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had posses- 
sion of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction un- 
less the defendant explains the possession to the satis- 
faction of the jury. 

For provision relating to sentencing, probation ete., 
see section 7237 (d) of the Internal Revenue Code of 
1954. (As amended July 18, 1956, ch. 629, title I, § 105, 
70 Stat. 570.) 

Title 26 U.S. C. § 4704 (a)—General requirement provides: 

It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the origi- 
nal stamped package or from the original stamped pack- 
age; and the absence of appropriate tax paid stamps 
from narcotic drugs shall be prima facie evidence of a 
violation of this subsection by the person in whose pos- 
session the same may be found. 
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Title 18 U.S. C. § 3109 provides in pertinent part: 


The officer may break open any outer or inner door 
or window of a house, or any part of a house, or any- 
thing therein, to execute a search warrant, if, after notice 
of his authority and purpose, he is refused admittance 
or when necessary to liberate himself or a person aiding 
him in the execution of the warrant. 


SUMMARY OF ARGUMENT 


Appellant has no standing to object to the validity of the 
search warrant and ensuing search and seizure, in that he dis- 
claimed any ownership or possession of the property seized, 
and any interest in the premises searched, as well. 

There was sufficient probable cause for the issuance of the 
search warrant, in that the affidavit of the police officer clearly 
set forth the sources for his belief that appellant was engaged 
in illegal narcotic activities, particularly when information was 
received from a known and reliable person. 

Before any entry into the apartment, Officer Didone informed 
appellant that he was a police officer and that he had a search 
warrant for the premises. After announcing his purpose and 
authority, he was denied admittance by appellant. At this 
point the police then had a right to break and enter the apart- 
ment in order to execute the warrant. 


ARGUMENT 
I. Appellant is without standing 


From the filing of his motion to dismiss (J. A. 4), his motion 
to suppress (J. A. 5), at the oral hearing of his motions at which 
he testified (J. A. 15-17), and during the trial itself (J. A. 
48-49), appellant has consistently disclaimed any interest in 
the premises claimed to be illegally entered. His presence in 
the premises entered, places him, at most, in the position of a 
guest, and this Court has “expressly held that one who is merely 
& guest in an apartment said to have been illegally entered and 
m which no interest is claimed, lacks the requisite standing * * * 
entitling him to an exclusion of the * * * property seized * * * 
by the Metropolitan police under the search warrant.” Ac- 
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cardo v. United States, 101 F. 2d 162, 164, 247 F. 2d 568 (1957), 
petition for rehearing denied, August 30, 1957, cert. denied, 355 
U.S. 898, 2 L. Ed. 2d 195, 78S. Ct. 273 (1957). 

Appellant further disclaimed either possession or ownership 
of the property seized. Under such circumstances, “appellant’s 
personal rights were not violated, [and he] has no standing to 
contend the entry and subsequent seizure were unlawful”. 
Gaskins v. Upited States, 95 U.S. App. D. C. 34, 35, 218 F. 2d 
47 (1955), citing Jeffers v. United States, 88 U.S. App. D. C. 
58, 187 F. 2d 498 , affirmed, 342 U.S. 48, 96 L. Ed. 59, 
728. Ct. 93 (1951); Washington v. United States, 92 U.S. App. 
D. C. 31, 202 F. 2d 214 (1953), cert. denied, 345 U.S. 956, 97 L. 
Ed. 1377, 73 S. Ct. 988 (1953). See also Accardo v. United 
States, supra. 

During Officer Didone’s testimony, he stated, that appellant 
had admitted ownership of some of the paraphernalia recov- 
ered as well as the capsule (J. A. 28). Appellant, however, in 
testifying on his own behalf, specifically denied making any 
such admission, at all times (J. A. 48), thus challenging the 
testimony of the prosecution. Being a mere guest in the prem- 
ises in question, consistently denying any interest therein, 
disclaiming constantly either possession or ownership of the 
property seized, and offering direct contradictory testimony to 
that of the Government on the question of the admission, it 
is clear that appellant is without standing. Cf. Williams v. 
United States, 99 U.S. App. D. C. 161, 237 F. 2d 789 (1956). 


II. The search warrant was valid 


In the recent Supreme Court decision of Giordenello v. 

ated States, —— U.S. —— (No. 549, October Term, 1957; 
decided June 30, 1958), the Court, in concluding that an arrest 
warrant was invalid, having been issued on a complaint with- 
out a showing of probable cause, stated (page 6 of the slip 
opinion) : 

The complaint [see page 1 of the slip opinion] con- 
tains no affirmative allegation that the affiant spoke 
with personal knowledge of the matters contained 
therein; zt does not indicate any sources for the com- 
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plainant’s belief; and it does not set forth any other 
sufficient basis upon which a finding of probable cause 
could be made. [Emphasis supplied.] 


In effect, a complaining officer is to set forth the affirmative 
facts upon which he relies to establish probable cause in his 
complaint for an arrest warrant, just as in an affidavit for a 
search warrant. 

The record in the instant case discloses, that on August 21, 
1957, Officer Thomas Didone, Jr., in his “Affidavit In Support 
of A U. S. Commissioner’s Search Warrant” (J. A. 11), swore 
that he received information that appellant (and another) 
were “involved in the illicit narcotic traffic and that they kept 
a ready supply of heroin on hand in the above mentioned 
apartment” (J. A. 11). The affidavit goes on to say, that 
“(t)he source of information also relates that the two afore- 
mentioned persons kept these same narcotics either on their 
person, under a pillow, on a dresser, or on a window ledge in 
said apartment” (J. A. 11-12). According to Didone’s state- 
ment, his source of information had purchased narcotics from 
appellant (and another), at the apartment, the “last time be- 
ing August 20, 1957” (J. A. 12). In addition, the affidavit 
also relates that appellant was a person familiar to Didone, 
and had admitted on a previous occasion “to the use of nar- 
cotic drugs and display(ed) needle marks as evidence of same” 
(J. A. 12). 

The affidavit also discloses that the same information re- 
lated above “has been given to the undersigned * * * by 
other sources of information,” and concludes (J. A. 12): 


Because the source of information mentioned in the 
opening paragraph has given information to the under- 
signed on previous Occasion and which was correct, and 
because this information is given by other sources does 
believe that there is now illicit narcotic drugs being se- 
creted in the above apartment by Cecil Jones and Earl- 
ine Richardson. 

It is clear, therefore, that the affidavit in support of the search 
warrant in the instant case did “indicate * * * sources for the 
complainant’s belief.” Giordenello v. United States, supra. 
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It is equally clear that the main source of information, not con- 
sisting of a “tip by an informer whose identity and reliability 
[were] both unknown,” Contee v. United States, 94 U.S. App. 
D. C. 297, 299, 215 F. 2d 324 1954), but from a person “whom 
[the officer] knew, and in whom he had [reason to have] con- 
fidence,” Wrightson v. United States, 98 U.S. App. D. C. 377, 
378, 236 F. 2d 672 (1956), supplied adequate probable cause 
for the issuance of the warrant. 


Ii. There was adequate prior notice of purpose and authority 
before entry 


An “officer may break open any outer or inner door or window 
of a house, or any part of a house, or anything therein, to exe- 
cute a search warrant, if, after notice of his authority and pur- 
pose, he is refused admittance ** *.” 18 U.S.C. § 3109. Ap- 
pellant contends, for the first time on appeal, however, that 
the entry into the apartment was improper, in that it was al- 
legedly made without notice of purpose or authoriy on the part 
of the officers. Under the circumstances, no objection having 
been made below to the entry, search and seizure based on this 
contention, the point should be disregarded by this Court. Cf. 
Perry v. United States, —— U.S. App. D. C.—— (No. 14058; 
decided December 12, 1957); Lawson v. United States, 101 
U.S. App. D. C. 332, 333, 248 F. 2d 654 (1957). 

Assuming, however, that objection was properly made in the 
trial court, the record discloses that the contention is without 
merit. When the police knocked on the door of Apartment 36, 
appellant, after calling out, “Who’s there?” (J. A. 26), went to 
the window and requested Officer Bonaparte to call the jani- 
tor (J. A. 41, 26). The police complied with this request (J. A. 
27), and the janitor appeared on the scene. The janitor then 
knocked on the door, identified himself, and the door then 
opened some “Three or four inches” (J. A. 27). No breaking 
had as yet occurred. 

On the opening of the door, Officer Didone placed his open 
wallet, with identification exposed, inside the door (J. A. 27), 
identified himself as a police officer (J. A. 35), and stated that 
he “had a search warrant for the premises” (J. A. 27, 35). 
Still no breaking had occurred. At this point, appellant “tore 
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and went straight back to the bathroom” (J. A. 27) “leaving 
the door the way it was” (J. A.35). Having stated his purpose 
and authority, and being refused admittance, Officer Didone 
placed his “hand on the chain and pulled and the night chain 
slipped loose” (J. A. 27, 35). 

The Supreme Court in Miller v. United States, —— U. S. 
—— (No. 126, October Term, 1957; decided June 23, 1958), 
in deciding this same point, held (pages 12-13 of the slip 
opinion) : 

The petitioner could not be lawfully arrested in his 
home by officers breaking in without first giving him 
notice of their authority and purpose. Because the pe- 
titioner did not receive that notice before the officers 
broke the door to invade his home, the arrest was un- 
lawful, and the evidence seized should have been sup- 
pressed. [Emphasis supplied.] 

From the facts in the instant case, recited above, it is mani- 
festly clear that no breaking took place prior to a disclosure by 
the police of their purpose and authority, but only after appel- 
lant had been made well aware that it was the police who were 


seeking admittance to the apartment, and an entry based, and 
authorized, on a search warrant in their possession. 


CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 
Ouiver GascH, 
United States Attorney. 
Carn W. BELCHER, 
Water J. BONNER, 
Assistant United States Attorneys. 
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